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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-2001) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 2001. The last 
notice was published in the CUSTOMS BULLETIN on May 23, 2001. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 


Dated: June 1, 2001. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 





S 
Oo 
N 
o 
N 
fx 
a 

5 
& 
wo 

N 
Oo 
Zz 
ie 
Oo 
oad 
oO 
> 

wn 
a 
2 
2 
Oo 

fd 
aA 
Q 
a 
< 
z 
& 
ica 
4 
| 
~ 
Q 

m 

= 
Oo 

e 

~m 

~ 

oO 


SPFISTZFSTTTFLZSTLSTSTTSTTTSTZASTLATITIT™>>zzzZ 


NOTLV¥OdsOD SITILSUNSVIG 3HI0N 
NOILVHOdHOD SIILSONSVIG 3HION 
NOILVHOdYOD SJILSONOVIG 3HI0N 
NOILV¥OdYOD SIOHS S3LVLS G3LINN 
JILLIWHOD SNIZINVSOYO 3XV1 LIVS 
JILLIWWOD ONIZINYVSYO 3NVT LIVS 
“INI ‘ODSNNLINALS 

NOILVNOd4OD 3SO08 


‘v's 
oe 
‘v's 
“INI 
“INI 
“INI 
“ONT 
“INI 
“INI 
“INI 
“INI 
“INI 
“INI 
“INI 
“INI 
“INI 

INI 


‘ya4d3ad 
13433d 
1343ud 
‘103348 
*10938 
‘103348 
*10334 
*10934 
‘10938 
‘10938 
‘10934 
‘10938 
‘10934 
* 10334 
*10934 
*10334 
‘10334 


“INI 
“INI 


*AV1-O1144 
*AW1-O1184 


“INI ‘N304N08 

ANVdKOD 3109 AVMVIIVD 

‘INI YV1ITWNIds3sLVI 

“INI ‘S3JIBOLVAORYT SSTHL 

SV NOHO IVS-SvdIaVv 

SV NOWO1VS-Svdalav 

SY NOWOTVS-Svd1dav 

“INI ‘NOILVWHOA IW1LIdV) JsVMY130 


“INI VIIN3SWV 40 OGN3SLNIN 
“INI ‘S3ISIUdYSLNS AINSIG 
G3LIWI1 3uva 


JWYN 4ANMO 


Viviad 
35Vd 


HiNOHW SIHi G300V SNOIivadx0Iay Wi0L 


Ss¢ 


JOVLINWAdY 

BAND 1LYOAWOD 

dIYISHIHD 

ISVNIH 

2002 3xV1 Livs 

zo0z2 3axV1 LivS 

JINLIAYLS 

31183411 

NSIS30 8 VdVad 

vdvad 

vavad 

SOLTLSO1 

SOLILSOL 

“ON-CGSLINVIS) 3IIA3G 329V4 SNITIWNS 
SANOLIBEVS 

3dVHS LINGOSd JAIONVIBL G345Nd 
(0907 S661) S.AVI 

S.:AV1 

SOLIUS 

soiruod 

YOVe B3axIVYD 

BY3LIVAVHI HVL3S3SHD H3LSIHI 
HVL33HD Y3LS3HD 

€ “ON - 0907 SO1L33HI 

$.da¢€ 

SVLiIudvS 

$01°33H3 

WIVF YWaIXIVYS 

NSIS3G NOIT1IWG3W 3A3 AMWH 
SSNIHIVH SNIWIVA 

13” 

svaiav 

N9SIS3G 

adIULS € 

LAT ILYVUS 


£ 


NOILIC3 $.401937109-2 KHNIGVLIS NOW3NOd 
3A00¥S MBN S,.4ONSdWS BHL 
wavd 193443d 


¥SH YO WNL ‘YHL ‘dO0D 30 JWYN 


ToOZ II¥dv NI G3GdV SNOILVd40934 Yd! 
3ITIAXRSS SWOLSNS ‘S°N 


3dAL NOILVONOI3Y IvWioOLlgns 


22402002 
92106002 
Z£t80z002 
o<sooto2 
Teatato2 
f£o0toro2 
TZ2T16002 
8zZ01L002 
82Z216002 
20908002 
o1zoe8002 
6z80800z2 
TT$900T02 
21016002 
240805002 
S0600TO2 
22902002 
ZTOTIOO? 
80216002 
£tL0ses2 
91296002 
OZ0TL00Z2 
Z1so4002 
SZ100T02 
£1¥06002 
é00tzo00z 
zozoso02 
9Z2TTL002 
orotote? 
6ZS00102 
ettosoo2 
61019002 
T1s08002 
42906002 
91602002 


Ttsoto0z 
TI9OTo00z 
TIvotooz 
TI90 T0022 
So0v0TOO2 
sovotooz 
$050T002 
s0o0TO00Z2 
SOv0TO0Z 
so0v0tcoz 
sovotooe 
$0901902 
sovotooz 
sovotoo2 
S0>0T002 
S0o0T002 
soo0Tto0z 
b0>0T00Z2 
90>0TO02 
b0bv0TOO02 
y0>0T002 
bov0oTO0z% 
50o0TO02 
bovoTtooe 
50>50T002 
boooTo0z 
voovoTtoo2 
bovotooe 
b0o0T00Z2 
50>0T002 
yOv0TOO2 
bovotooe 
y0>0TO02 
bovotooz 
yovoTtooe 


SETOOTONWL 
DETOCTONWL 
LLTOOTONWL 
ZETOOTOMWL 
TETOOTOMWL 
OL TOOTONWL 
6Z100TONWL 
SZTOOTONWIL 
<€TOOCTONWL 
SZTOOTONWL 
SZTOOTOMWL 
OZTOOTOMWL 
fZTOOTOWWL 
ZZTOOTONWL 
TZTOOTONWL 
OZTOOTOMWL 
6TTOOCTONWL 
STTIOOTONWL 
Z£TTOOTONWL 
PTTOOTONWL 
STTOOTOWNL 
STTOOTOMWL 
STIOOTOAWL 
Z2TTOCTONWL 
TTTOOTOMWL 
OTTOOTONNL 
60TOOTONWL 
SOTOOTONNL 
L4OTOOTOWWL 
9OTCOTOXHL 
SOTOOTONWL 
VOTOOTONML 
LOTCOLONWL 
ZOTOOTONRL 
TOTOOTOWWL 


3dAl NOILVGNOD3Y IWiLOLENs 


Ttootzo2 
50500202 
bo0%00z0z 


Tigo to02 
bovoTooz 
bovotooe 


4q 443 


zg000TO0d09 
Tso000TOd09 
0S000T0d09 


Y3GWNN 934 


2£*00'6C 
T0/£0/SC 





U.S. CUSTOMS SERVICE 


ANNOUNCEMENT OF A NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST: THE INTERNATIONAL TRADE DATA 
SYSTEM (ITDS) 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This document announces Customs plan to conduct a pilot 

test of the International Trade Data System (ITDS), an interagency 

system designed to enable various federal trade agencies to share a stan- 
dard set of data in order to effect the more efficient electronic release of 
goods, conveyances, and crews. The pilot will be conducted for trucks 
only at the port of Buffalo, New York. Under the pilot, a participant will 

submit relevant information to ITDS to effect an importation, and 

ITDS will transmit certain elements of this information to pertinent 

agencies for processing the importation. This document explains the 
ITDS system, invites public comments concerning any aspect of the pi- 
lot, informs interested members of the public of the eligibility require- 
ments for voluntary participation in the pilot, and describes the 
procedures to be followed under the pilot program. 


DATES: The pilot will commence at the port of Buffalo no sooner than 
June 18, 2001, first at the Peace Bridge location and 30 days later at the 
Lewiston Bridge location. It will run for 15 months and may be exten- 
ded. Applications to participate in the pilot may be submitted through- 
out its duration. Written comments concerning this notice, including 
eligibility standards and information submission, must be received on 
or before July 5, 2001. 


ADDRESSES: Written comments regarding this notice and applica- 
tions for voluntary participation in the pilot should be addressed to 
Janet Pence, Chief, Client Representative Branch, Office of Informa- 
tion and Technology, 7501 Boston Boulevard, Springfield, VA 22153. 
Application forms will be available on the Internet at 
www.itds.treas.gov/register 


FOR FURTHER INFORMATION CONTACT: Concerning informa- 
tion regarding the test program and the application process: Janet 
Pence at (703) 921-7500. Additional information concerning ITDS can 
be obtained on the Internet at www.itds.treas.gov. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Pub. L. 103-182, 107 Stat. 2057 (December 8, 1993), 
contains provisions pertaining to Customs Modernization (107 Stat. 
2170). Subtitle B of Title VI establishes the National Customs Automa- 
tion Program (NCAP), an automated and electronic system for the 
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processing of commercial importations. Section 101.9(b) of the Cus- 
toms Regulations (19 CFR 101.9(b)) provides for the testing of NCAP 
components (see T.D. 95-21). This pilot test is established pursuant to 
those regulations. 

The International Trade Data System (ITDS) is a federal govern- 
ment information technology initiative (Initiative IT06) of the Nation- 
al Performance Review. The goal of the initiative is to implement an 
integrated government-wide system for the electronic collection, use, 
and dissemination of international trade data. The ITDS was chartered 
in September of 1995 under then Vice President Gore’s memorandum, 
“Implementing the International Trade Data System” (September 15, 
1995), and was reaffirmed in the Government Information Technology 
Services Board report, “Access America: Reengineering Through Infor- 
mation Technology” (February 1997). 

Initially, a special project office for the ITDS system was established 
under the Secretary of the Treasury. On November 17, 1999, the ITDS 
office and its functions and support were transferred to the Customs 
Service where it is now part of the Office of Information and Technolo- 
gy. A multi-agency board of directors, currently chaired by a represen- 
tative of the U.S. International Trade Commission, guides the ITDS 
project. 

When fully developed, the ITDS system will facilitate information 
processing for businesses and the over 65 federal agencies involved in 
international trade. While Customs current automated processing sys- 
tem, the Automated Commercial System (ACS), is designed to accom- 
modate the needs of some federal agencies, ITDS will be designed to 
accommodate all agencies that need international trade data, including 
those agencies not serviced by the current ACS system. 

When importing or exporting, trade participants (traders) are re- 
quired to submit information to appropriate trade agencies to enable 
agencies to determine, for example, the legal admissibility of imported 
merchandise, the duty applicable to imported merchandise, the safe or 
unsafe condition of a truck intended to be used on U.S. highways, or 
whether food products are safe for consumption. Currently, traders are 
required to provide this information to each individual trade agency us- 
ing a variety of different automated systems, a multitude of paper 
forms, or acombination of systems and forms. The United Nations Con- 
ference on Trade and Development (UNCTAD) has estimated that sub- 
mission of redundant information and preparation of documentation is 
equal to 4-6% of the cost of the merchandise. 

With ITDS, traders will submit standard electronic data for imports 
or exports only once to ITDS. Then, ITDS will distribute this standard 
data to the pertinent federal agencies that have an interest in the trans- 
action for their selectivity and risk assessment. The ITDS will provide 
each agency only information that is relevant to its mission. Thus, the 
ITDS system will serve as a government data collection and distribu- 
tion facility, a “single window” system through which information nec- 
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essary to trade transactions can flow efficiently from traders to 
agencies. By using this single window, traders will be relieved of the bur- 
den of submitting the same information to multiple federal agencies. 
The ITDS system will support the processes of multiple agencies, in- 
cluding data collection, processing, use, dissemination, and storage. Ul- 
timately, ITDS will become the central data collection system for all 
federal agencies that, by law, require international trade data. As such, 
it will be the single, most convenient point for accessing that data. 

In addition to assisting federal government agencies in the process- 
ing of import and export transactions, ITDS will provide the framework 
to collect information on behalf of those agencies and will enable Cus- 
toms to more effectively assist them in enforcing laws and regulations 
relating to international trade and transportation. 

Development of ITDS will be coordinated with the development of 
the Customs Automated Commercial Environment (ACE), the broader 
Customs Modernization effort, and the current and future require- 
ments of other agencies’ processing systems. Trade data will flow to and 
from ACE through ITDS. 


I. The ITDS Pilot 


A pilot test (hereafter, pilot) involving individual federal agencies is 
an important part of the ITDS design and implementation plan. The pi- 
lot will be the first in a series of initiatives to develop a fully integrated, 


comprehensive trade data processing system. The pilot will test an in- 
frastructure of hardware and software architecture to demonstrate 
ITDS as a viable system for the collection and dissemination of com- 
mercial trade data in a fully electronic environment. 

The agencies participating in the ITDS pilot are: the U.S. Customs 
Service, the Immigration and Naturalization Service (INS), the Food 
and Drug Administration (FDA), and the Department of Transporta- 
tion’s Federal Motor Carrier Safety Administration (FMCSA). 

The initial focus of the pilot will be on adapting to existing govern- 
ment and trade systems. Because the ITDS system will interface with 
these existing systems, the full ITDS standard data-set will not be used. 
The pilot will provide the necessary software infrastructure to allow the 
government and the trade to migrate toward use of the standard data- 
set as ITDS is further developed. Essentially, the pilot will test the abili- 
ty of traders and motor carriers to provide the required data and the 
ability of the government to effectively share this data among several 
federal trade agencies and to integrate the results of the agencies’ proc- 
essing. 

Following the pilot, ITDS will move forward through various phases 
of implementation designed to: 


- Reduce the cost and burden of processing international trade 
transactions for both the private trade community and the gov- 
ernment; 

— Provide the trade with a standard data set and a single system 
for import, export, and transit procedures relative to the goods 
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involved and the transportation employed (conveyances and 
crew); 

Improve compliance with government trade requirements (e.g., 
public health and safety rules, export controls, etc.); and 
Provide users with access to more accurate, thorough, and time- 
ly international trade data. 


Il. The ITDS Pilot Process 


For merchandise that is processed through the ITDS pilot, both the 
importer (or its customs broker) who files the ITDS pilot entry and the 
carrier transporting the merchandise (or its authorized agent) who files 
the ITDS pilot manifest must be participants in the ITDS pilot. (Note 
that there is one exception to the importer or its broker filing an elec- 
tronic ITDS pilot entry: where in-bond merchandise is processed 
through ITDS, the manifest is filed under ordinary ITDS procedures, 
but the entry in the form of a paper CF 7512 is filed at the secondary 
inspection station by the carrier or the importer’s broker.) At this point, 
the only carriers that may participate are truckers transporting mer- 
chandise between Canada and the United States through the Peace 
Bridge or the Lewiston Bridge. A high degree of coordination will be re- 
quired between the participating manifest filers and entry filers. 

Electronic filing is required for participation. Accordingly, manifest 
filers must have access to the Internet in order to submit the required 
web-based manifest (see “Manifest filing” below) and entry filers must 
be operational participants in the Automated Broker Interface (ABI) 
program (see 19 CFR Part 143, Subpart A). Entry filers also must devel- 
op the technical capacity to batch and address ITDS pilot entries and 
related transactions separately from non-pilot ABI transactions. ITDS 
entry filers will need to develop mechanisms to identify truckloads to be 
cleared under ITDS pilot procedures. 

Normally, the ITDS pilot manifest (filed by the carrier or its autho- 
rized agent) andthe ITDS pilot entry (normally filed by the importer or 
its customs broker) must be filed electronically prior to arrival (at the 
Peace Bridge or the Lewiston Bridge, in accordance with this pilot) of 
any truck carrying merchandise being entered under the ITDS proce- 
dure. (Note again the exception for filing in-bond entries at the secon- 
dary inspection station.) By accepting both the pilot manifest and the 
pilot entry prior to arrival of a truck, the ITDS system will allow gov- 
ernment agencies to analyze admissibility and enforcement actions be- 
fore the merchandise arrives. 

While the electronic filings of the pilot manifest and entry will be ac- 
cepted in any sequence, both filings must be received at least 30 minutes 
prior to arrival of the carrier in order to permit government systems to 
perform the necessary pre-arrival processing. For merchandise subject 
to FDA regulations, while it is preferred that entry data be submitted 
twenty-four hours before arrival, entry data must be submitted at least 
six hours before arrival. 
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It is noted that, except under the NCAP Prototype (see the notice 
published in the Federal Register (63 FR 44949) on August 21, 1998, 
concerning NCAP Prototype operations), trucking companies do not 
currently provide electronic manifest data to Customs. Electronic filing 
of the manifest is vital to this pilot because the manifest includes data 
required by Customs, FMCSA, and INS, in addition to the transporta- 
tion data required to link the arrival of a truck to the carrier-assigned 
pro-bill numbers of the merchandise aboard the truck. The pro-bill 
numbers, in turn, link the manifest to the entries for the shipments 
aboard the truck. Carriers can be assured that the ITDS will provide a 
secure method of sending this information via the Internet. 

The Peace Bridge is equipped with transponder reading capability in 
accordance with Interagency Group (IAG) specifications. This equip- 
ment can read the permanently programmed serial number trans- 
mitted from a truck transponder that triggers port processing. The 
Lewiston Bridge does not have this capability and uses bar code 
technology instead. Accordingly, trucks operating with transponders 
which cross only the Peace Bridge may not need a carrier trip number 
bar code for ITDS processing, but all trucks transporting under ITDS 
procedures via the Lewiston Bridge must provide a carrier trip number 
in bar code format to the Customs Inspector in the primary inspection 
booth. It is recommended, however, that all transponder-equipped 
trucks, except those not likely to use the Lewiston Bridge, should carry 
a carrier trip number bar code in addition to the transponder. 


Manifest filing 


The carrier, or an authorized agent of the carrier filing for the carrier, 
must file the manifest using an ITDS web-form that is available on the 
Internet. A sample of this form is available on the Internet at 
www.itds.treas.gov, The Internet web site will also provide filing, arriv- 
al, examination, and release status information for each participating 
filer’s recently filed manifests. 

All shipments of merchandise aboard the truck must be eligible for 
processing under the pilot. Merchandise eligible for ITDS pilot process- 
ing is merchandise that will be entered by consumption entry or in- 
bond entry. All merchandise aboard the truck must be reported in the 
manifest and entered under ITDS pilot procedures. Shipments for 
clearance under 19 U.S.C. 1321 (section 321 of the Tariff Act of 1930, as 
amended; hereafter, section 321)) will require country of origin and val- 
ue reporting and an eligibility claim by the entry filer. (Under section 
321, merchandise having minimal value can be entered free of duty or 
tax where the amount of revenue collected would be disproportionate to 
the expense and inconvenience to the Government in collecting it.) 
Shipments for processing under in-bond procedures may be included, 
but will always require manual paper processing (CF 7512—in-bond 
entry) at the secondary inspection station. No merchandise trans- 
ported in an ITDS pilot truckload may be cleared under Border Release 
Advanced Security and Selectivity (BRASS) procedures. 
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The dataelements of the ITDS pilot manifest include trip-level infor- 
mation and standard shipment information, as follows: 


(A) Trip-level information, as follows, is reported once in the 
manifest (unless otherwise indicated below): 


- Carrier trip number (carrier’s Standard Carrier Alpha 
Code* (SCAC), followed by a carrier-assigned number); 
Conveyance transponder number (optional; must be re- 
ported if the truck will use a transponder for arrival proc- 
essing); 

Carrier number (DUNS number**); 

Manifest filer number (DUNS number**); 

Conveyance identification—selected from list of pre-iden- 
tified conveyances (for information on pre-identification of 
—— please refer to the “Application” section be- 
ow); 

Trailer-equipment identification (container or license 
plate number and, if applicable, seal number; these data 
elements may be repeated for tandems and containers on 
trailers); 

Gross shipping weight (in kilograms); 

Hazardous material indicator (Yes or No) and code (if Yes); 
Driver identification—selected from list of pre-identified 
drivers (for more information on pre-identification of driv- 
ers, please refer to the “Application” section below); and 
Crewmember/Passenger numbers—selected from list of 
pre-identified crewmembers and passengers (for informa- 
tion on pre-identification of crewmembers, please refer to 
the “Application” section below). 


(B) Standard shipment information is required for each ship- 
ment of merchandise aboard the truck: 


Pro-bill issuer (SCAC); 

Pro-bill number; 

Shipper number (DUNS number or name and address); 
Deliver-to party (DUNS number or name and address); 
Entry filer (ACS filer code; optional); 

In-bond status indicator (optional); 

Shipping quantity/type of packages; and 

Description of cargo. 


[* The SCAC is a unique code assigned by the National Motor 
Freight Traffic Association, Inc. (NMFTA), to transportation com- 
panies for identification purposes. Carriers that do not already 
have aSCAC may obtain one from NMFTA, 2200 Mill Rd., Alexan- 
dria, VA 22314-4654. Further information and an application 
form are available at www.nmfta.org. Annual fees apply. 


** DUNS numbers are identifiers issued by DUN & Bradstreet free 
of charge. In order to obtain one, ITDS participants may call 
800-333-0505 or go to www.dnb.com. Prior to requesting a DUNS 
number, participants should first verify that their company does 
not already have a DUNS number assigned. Many companies may 
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already have such numbers for other than international trade pur- 
poses. | 


Until the truck arrives at the international border, the manifest In- 
ternet web form may be used to add, amend, replace or, if the truck is not 
to be processed under ITDS, delete a manifest. The ITDS system will 
keep an audit file to record in chronological order all changes made to 
manifest information. Each transaction will be edited and validated on- 
line. A particular conveyance transponder number will be accepted in a 
manifest only if all previous manifests on file with the same conveyance 
transponder number are in “arrived” status. Error-free manifests will 
be stored on the ITDS transaction database. Manifests containing er- 
rors will be returned for correction. 


Entry filing 


For each shipment of merchandise reported in an ITDS pilot mani- 
fest, an entry must be filed, as follows: (1) consumption entries must be 
filed electronically prior to arrival of the cargo at the international bor- 
der (the port of Buffalo under the pilot) using ITDS procedures and 
(2) in-bond entries must be filed in paper format (CF 7512) at the secon- 
dary inspection station upon arrival at the port. [TDS consumption en- 
tries must be filed by the importer of record or a customs broker on 
behalf of the importer of record. In-bond entries may be filed by either 
the carrier, the importer, or the importer’s broker at the port. 

For ITDS consumption entries, entry data will be transmitted to 
ITDS using current ABI data formats. (Full details of the data for 
these records can be found in the Customs and Trade Automated 
Interface Requirements (CATAIR) available on the Internet at 
www.customs.gov/impoexpo/auto_cat.htm.) Specifically, either an ABI 
Cargo Selectivity transaction (application “HI”) or an ABI Border Car- 
go Selectivity transaction (application “HN”) must be transmitted to 
ITDS. Pro-bill numbers transmitted in entry data will serve to link the 
entry with the appropriate manifest. 

If an ABI Cargo Selectivity transaction (application “HI”) is trans- 
mitted, it must include at least one “HA” record. An “HA” record re- 
ports the pro-bill of a shipment covered by the entry. Specifically, in the 
“HA” record, the SCAC code of the issuer of the pro-bill will be reported 
in the “Issuer Code of Master Bill number” field, and the pro-bill num- 
ber will be reported in the “Master Bill number” field. 

If an ABI Border Cargo Selectivity transaction (application “HN”) is 
transmitted, it must include at least one “OM” (zero-M) record. A “OM” 
record reports the pro-bill of a shipment covered by the entry. Specifi- 
cally, in the “OM” record, the SCAC code of the issuer of the pro-bill will 
be reported in the “Issuer of Master Bill Number” field, and the pro-bill 
number will be reported in the “Master Bill number” field. 

When FDA data are required for cargo release processing, data satis- 
fying that agency’s requirements will be reported in ABI formats as cur- 
rently accepted by ACS. These data will be incorporated in the ABI 
Cargo Selectivity or Border Cargo Selectivity transaction. 
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Note that no modifications to current ABI records are required. How- 
ever, ITDS pilot entries and related transactions (i.e., ABI entry status 
queries (applications “II” and “IN”) and other government agency 
corrections (application “CP”) for ITDS pilot entries) must be batched 
and addressed separately from non-pilot ABI data. Current ABI data 
communications protocols will be supported. 

Where a shipment is eligible for clearance under section 321, the 
entry filer may certify the shipment’s eligibility under the statute. This 
may be accomplished by submitting an ABI section 321 eligibility claim 
(anew ABI application for use only under the ITDS pilot). These claims 
must be addressed to the same specially assigned ABI message queue as 
are other ITDS pilot ABI data and include the following information: 


Entry filer number (ACS filer code); 
Pro-bill issuer (SCAC); 

Pro-bill number; 

Section 321 eligibility claim; 
Country of origin; and 

Value of the shipment in U.S. dollars. 


The ITDS pilot system will not accept entry changes after arrival of 
cargo at the international border. Before arrival of the cargo, the ITDS 
pilot system will apply the same rules as ACS in permitting filers to 
make entry data changes. If changes are made, ITDS will keep an audit 
file to record them in chronological order. ITDS entries will be edited 
and validated. All current ABI edit and validation rules, including those 
for FDA and NHTSA data, will apply. The ITDS pilot system will also 
perform additional FDA edits not currently performed by ABI. Stan- 
dard ABI formats (application “HR” for Cargo Selectivity, application 
“HS” for Border Cargo Selectivity, application “DT” for other govern- 
ment agency data rejections, and the new ABI application for section 
321 eligibility claims) will be used to return acceptance and rejection 
messages to the filer of the entry. Error-free pilot entries will be stored 
on the ITDS transaction database. Pilot entries containing errors will 
be rejected for correction. 

Where merchandise is to be processed under in-bond procedures, the 
manifest filer may so indicate by submitting an in-bond status indicator 
for that merchandise. As above, processing of in-bond merchandise will 
always require manual paper processing (CF 7512—in-bond entry) at 
the secondary inspection station at the border port. 


Risk assessment 


The ITDS pilot system will pass pertinent manifest and entry data to 
the appropriate participating agencies for automated risk assessment. 
Only information relevant to the agency’s mission will be passed. Based 
on the information received, a participating agency may place a hold to 
prevent release of the truck at the primary inspection booth. 
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Agency risk assessment procedures begin immediately upon receipt 
of the ITDS pilot manifest, as follows: 


1. Customs will perform a risk assessment using complete mani- 
fest data. Based on this information, Customs may place a hold on 
the driver, one or more crewmembers, the conveyance, or one or 
more shipments. 

2. The FMCSA will perform risk assessment using data identify- 
ing the driver, carrier, and conveyance. Based on this information, 
FMCSA may place a hold on the driver or the conveyance. 

3. The INS will perform risk assessment using data identifying 
the driver and crewmembers. Based on this information, INS may 
place a hold on the driver or one or more crewmembers. 


Agency risk assessment procedures begin immediately upon receipt 
of the ITDS pilot entry (other than an in-bond entry), as follows: 

1. The ITDS pilot system will pass complete entry data to ACS. 
An ACS entry record will be created, and ACS cargo selectivity 
screening will be performed. As a result of the screening, Customs 
may place a hold on the merchandise covered by the entry. 

2. For commodities subject to FDA regulation, an extract of the 
entry data and all reported FDA data will be passed to the FDA OA- 
SIS system for risk assessment. FDA may le a hold on the mer- 
chandise covered by the entry. (Note that submission of entry data 
with FDA elements is preferred twenty-four hours before arrival 
and is, in any event, required at least six hours before arrival.) 

TheITDS pilot system will link each manifest with corresponding en- 
tries and consolidate the results of the participating agencies’ risk as- 
sessments. However, no agency’s risk assessment results will be 
communicated to manifest or entry filers prior to arrival of the truck at 
the primary inspection booth. 

Arrival processing at the port 

At the Peace Bridge, arrival processing will normally begin when a 
truck’s transponder interacts with the dedicated short-range radio 
communications reader at the primary inspection booth. Upon reading 
the permanently programmed transponder number, the ITDS system 
will initiate arrival processing. At the Lewiston Bridge, or at the Peace 
Bridge if a truck is not equipped with transponders, the truck driver 
will present a carrier trip number in bar code format to the Customs In- 
spector in the primary inspection booth. By electronically scanning the 
bar code, the Customs Inspector will initiate ITDS arrival processing. 
The ITDS manifest facility on the Internet will provide a means for 
printing carrier trip number bar codes. 

Data will be considered incomplete upon arrival of the truck if the 
manifest has not been accepted or the entry has not been accepted for 
one of the shipments reported in an accepted manifest. If data is incom- 
plete, or if the manifest includes one or more in-bond shipments, the 
primary Customs Inspector will refer the truck to the secondary inspec- 
tion station. In these cases, the truckload will be processed under stan- 
dard, non-pilot release procedures. 
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If datais complete upon arrival of the truck and the manifest includes 
no in-bond shipments (i.e., the manifest and entry has been accepted for 
each reported shipment), the ITDS pilot processing will proceed. The 
ITDS pilot system will accept no further changes to manifest or entry 
data associated with the trip after ITDS arrival processing has been in- 
itiated. The ITDS system will retrieve the corresponding manifest, all 
associated entry data, and the agencies’ risk assessment results and dis- 
play these records to the primary Customs Inspector. 

The primary Customs Inspector will review the risk assessment re- 
sults. If no agency risk assessment has resulted in a hold, the primary 
Customs Inspector generally will release the truck and its shipments at 
the primary inspection booth. The primary Customs Inspector may, 
however, initiate a hold and direct the truck to the secondary inspection 
station. No paper forms will be required for primary inspection process- 
ing, such as a paper manifest, entry, invoice, or other paperwork (except 
the carrier trip number bar code for trucks without transponders). 

If any agency’s risk assessment has resulted in a hold, the primary 
Customs Inspector will direct the truck to the secondary inspection sta- 
tion. During the pilot, there will be motor carrier safety inspectors sta- 
tioned at the Peace Bridge and Lewiston Bridge to ensure that drivers 
and vehicles comply with U.S. commercial vehicle safety requirements. 
Ifatruckis referred to the secondary inspection station, standard paper 
entry documents and invoices for all entries will be required for Cus- 
toms and FDA processing. 

Following release of cargo from either the primary inspection booth 
or the secondary examination station, the ITDS pilot system will up- 
date the appropriate ACS entry records with the release date. Entry 
summary reporting, payment, and all other post-entry processing will 
be accomplished under existing procedures. 


Ill. Eligibility Criteria 


In order to participate in the ITDS pilot, manifest filers (carriers or 
their agents) must have access to the Internet in order to submit the re- 
quired web-based manifest. ITDS trucks, drivers, and crewmembers 
must be identified in advance. 

Entry filers (customs brokers and importers) who wish to participate 
in the ITDS pilot must be participants in Customs ABI system. They 
must also develop the technical capacity to batch and address ITDS pi- 
lot entries and related transactions separately from non-pilot ABI 
transactions. In order to ensure proper filing, ITDS pilot entry filers 
will need to develop mechanisms to identify truckloads to be cleared un- 
der ITDS pilot procedures. A high degree of coordination will be re- 
quired between participating manifest filers and entry filers. 

In general, approval for participation in the ITDS pilot will be 
granted to all applicants who meet the requirements above and provide 
all required application information. It is noted that both the importer 
(or its customs broker) who files the ITDS pilot entry and the carrier (or 
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its agent) who files the pilot manifest must be participants in the ITDS 
pilot to effect an entry of merchandise through ITDS pilot procedures. 


IV. Application 


Both manifest filers and entry filers who wish to participate in this 
pilot must submit an application. Applications may be mailed to: Janet 
Pence, Chief, Client Representative Branch, Office of Information & 
Technology, 7501 Boston Blvd., Springfield, VA 22153. Application 
forms will be available on the Internet at www.itds.treas.gov/register . 

Applications submitted by manifest filers (carriers and their agents) 
must state that the applicant wishes to voluntarily participate in the 
ITDS pilot and must address the eligibility criteria outlined above. The 
application must also include the following information: 


Name and address of the manifest filer; 
Point of contact name, e-mail address, and telephone number; 
Alternate point of contact name, e-mail address, and telephone 
number; 
DUNS number of the manifest filer; and 
For each carrier for whom manifests will be filed: 

— Name and address of the carrier; 

— DUNS number of the carrier; 

— SCAC of the carrier; 


- US. DOT number and type (CA, MX, or US) of the carrier 
(if available); 


For each conveyance that the carrier expects to use for trans- 
portation of ITDS pilot truckloads across international bor- 
ders: 
— Vehicle identification number (VIN); 
- Country, state/province, and number of primary registra- 
tion license plate; 
— Default transponder number (if available); 


For each crewmember that the carrier expects to employ for 
transportation of ITDS pilot truckloads across the internation- 
al border: 

— IRS registration number (if known); 

— Given name; 

If applicable, middle name and/or maternal name; 

— Paternal name; 

— Name suffix; 

— Date of birth; 

- Country of citizenship; and 


For each driving crewmember: 


— Country, state/province, and number of commercial driver 
license. 


Manifest filers will be required to provide the same information for 
new conveyances and crewmembers that are added throughout the 
course of the pilot. Internet web forms will be provided for submission 
of these updates. 
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Applications submitted by entry filers (customs brokers and import- 
ers) who wish to participate in this pilot must state that the applicant 
wishes to voluntarily participate in the ITDS pilot and must address the 
eligibility criteria outlined above. The application must also include the 
following information: 


— Name and address of the entry filer; 

— Point of contact name, e-mail address, and telephone number; 

— Alternate point of contact name, e-mail address, and telephone 
number; and 

— ACS filer code of the entry filer. 


Customs will inform applicants, in writing or by e:mail, of their selec- 
tion or non-selection for participation in the pilot. The notice will pro- 
vide reasons for non-selection. An applicant may re-apply by 
resubmitting an application that addresses and resolves the reason(s) 
given for non-selection. 


V. Misconduct 


If a pilot participant makes late or inadequate submissions of mani- 
fest and/or entry data, or fails to exercise reasonable care in the execu- 
tion of participant obligations and the filing of information regarding 
the admissibility of merchandise and declaring the classification, value, 
and rate of duty applicable to the merchandise, or otherwise fails to fol- 
low the procedures (outlined in this document) or applicable laws and 
regulations (save those suspended under the pilot), then the participant 
may be suspended or removed from the pilot program and/or subjected 
to penalties, liquidated damages, or other administrative sanctions. 
Customs has the discretion to suspend or remove a pilot participant 
based on the determination that an unacceptable compliance risk ex- 
ists. This action may be invoked at any time after acceptance in the pi- 
lot. 

Any decision proposing suspension or removal of a participant may 
be appealed in writing to Eugene A. Rosengarden, U.S. International 
Trade Commission, 500 E. St., S.W., Washington, D.C. 20436, within 15 
days of the decision date. Such proposed suspension/removal will ap- 
prise the participant of the facts or conduct warranting suspension. If 
no appeal is filed within 15 days, the decision proposing suspension or 
removal is final, and the participant may no longer continue with ITDS 
processing as of that date. If an appeal is filed, the participant may con- 
tinue with ITDS processing until a decision on the appeal is made. In 
the case of willfulness or where public health interests or safety are con- 
cerned, the suspension/removal may be effective immediately. Should 
the participant appeal the notice of suspension or removal, the partici- 
pant should address the facts or conduct charges contained in the notice 
and state how he does or will achieve compliance. If a participant is as- 
sessed with a penalty, liquidated damages, etc., normal procedures ap- 
ply to contest those actions. 
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VI. Regulatory Provisions Suspended 


Under § 101.9(b) of the Customs Regulations (19 CFR 101.9(b)), for 
purposes of conducting a test program or procedure (referred to in this 
document as a pilot) to evaluate planned components of the NCAP (as 
described in 19 U.S.C. 1411(a)(2)(G)), the Commissioner of Customs 
may impose requirements different from those specified in the regula- 
tions, provided that the departure does not affect collection of the reve- 
nue, public health or safety, or law enforcement. These different 
requirements imposed under a test may require more or less informa- 
tion than required under the regulations. 

Ordinarily, merchandise that qualifies for treatment under section 
321 is subject to the requirements of § 143.23(j), which pertains to the 
informal entry of shipments of merchandise not exceeding $200. 
Among these are the requirements to file a bill of lading or a manifest 
listing each bill of lading (§ 143.23(j)) and to submit the name and ad- 
dress of the ultimate consignee (§ 143.23(j)(3)). ITDS participants file a 
manifest under ITDS procedures that meets the requirements of the 
regulation, but ITDS procedures do not require the submission of the 
ultimate consignee name and address. Rather, the DUNS number or 
name and address of the deliver-to party is provided in the manifest. 
Thus, for purposes of the ITDS pilot, Customs is suspending the re- 
quirement of § 143.23(j)(3). 

Also, some information beyond what is required in § 123.4 concern- 
ing inward foreign manifests is requested under the pilot. To the extent 
that the pilot exceeds the finite requirements of § 123.4, Customs is sus- 
pending this limitation of the regulation. 


VII. Pilot Evaluation 


Customs, the FDA, the INS, the FMCSA, and participants in the pilot 
will meet to: (1) review all public comments received relative to any as- 
pect of the pilot program or procedures, (2) form problem solving 
teams, and (3) establish baseline measures and evaluation methods and 
criteria. Based on Customs analysis, Customs may amend pilot proce- 
dures as necessary. One year after the implementation of the pilot, eval- 
uation results will be published in the Federal Register and the 
CUSTOMS BULLETIN. 

Evaluation criteria for participating government agencies may in- 
clude workload impact, policy and procedural accommodation, cost 
benefit, and compliance impact. Criteria for trade participants may in- 
clude cost benefit, system efficiency, operational efficiency, and other 
elements identified by the trade community. Evaluation will also en- 
compass the data elements required for federal trade agency process- 
ing, including the availability of data, the need for the data, the time 
when data must be submitted, alternative methods of archiving and re- 
trieving repetitive data, and continued efforts to eliminate redundant 
data. The data elements listed in this document are for the pilot. The 
evaluation of the pilot may result in changes to this data set. There will 
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be ongoing sessions with the trade community and the participating 
agencies in the evaluation of this data. 

Note that the fact of participation in the ITDS pilot is not confidential 
information. Lists of participants will be made available to the public 
by means of the Customs Electronic Bulletin Board, the Customs Ad- 
ministrative Message System, and upon written request. All interested 
parties are invited to comment on the design, conduct, and evaluation 
of the ITDS pilot at any time during the prototype. 


Dated: May 31, 2001. 


BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Publihsed in the Federal Register, June 5, 2001 (66 FR 30265)] 
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DEPARTMENT OF THE TREASURY 
Office of the Commissioner of Customs, 
Washington, DC, June 1, 2001. 


SUBJECT: INFORMED COMPLIANCE PUBLICATIONS 


The philosophies of “informed compliance” and “shared responsibil- 
ity” permeate the Customs modernization portion of the North Ameri- 
can Free Trade Agreement Implementation Act (Title VI of Pub. Law 
103-182). These concepts are premised on the idea that in order to max- 
imize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its le- 
gal obligations. In recognition of the complexity of importing and the 
value of adequate and timely information concerning importers’ rights 
and obligations, the Customs Service has undertaken to provide the 
public with relevant information concerning its rights and responsibi- 
lities under Customs and related laws in a variety of formats. It is hoped 
that these efforts will assist the public in meeting its responsibility of 
using reasonable care to enter, classify and value imported merchan- 
dise. 

During 1996, the Customs Service developed and released its “In- 
formed Compliance Strategy.” This Strategy identifies my office as 
“Customs principal provider of technical information” and indicates 
that “distribution of such information, intended to assist the trade in 
exercising reasonable care, will be made through numerous channels in 
avariety of media.” In support of Customs Informed Compliance Strat- 
egy, my office produces and posts electronic copies of informed com- 
pliance publications on the Customs World Wide Web site: 
http://www.customs.gov 

To assist users of these publications and in response to numerous re- 
quests for printed copies, we are reproducing in this CUSTOMS BULLETIN 
copies of all of the informed compliance publications in the “What Ev- 
ery Member of the Trade Community Should Know About: * * *” 
series that have been posted on our Web site during the first part of this 
year except for the Customs Valuation Encyclopedia. 

The topics posted in the first part of 2001 include the following: 


Classification of Molds and Their Parts Under the HTSUS (1/01) 


Works of Art, Collector’s Pieces, Antiques, and Other Cultural Prop- 
erty (2/01) 


Classification of Flat Panel Displays (3/01) 

Improving Information Technology Invoice Descriptions (5/01) 
U.S.-Caribbean Basin Trade Partnership Act (5/01) 

African Growth and Opportunity Act (5/01) 

Importing Commercial Samples (5/01) 
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In addition, Customs posted the following revised publications: 
Customs Valuation Encyclopedia (revised 1/2001) 


Note: This publication is not reproduced in this CUSTOMS BUL- 
LETIN because of its size. It is available for sale from the Superin- 
tendent of Documents 


Vehicles, Parts and Accessories (revised 2/01) 

Tariff Classification (revised 2/01) 

Mushrooms (revised 3/01) 

Soldering and Welding Machines and Apparatus (revised 4/01) 
The ABC’s of Prior Disclosure (5/01) 


The following is list of all Informed Compliance Publications issued 
to date with their original publication date, revision date and reference 
to the CUSTOMS BULLETIN in which they were reprinted: 


1. Customs Value (15/96, revised +12/99) 

2. Raw Cotton: Tariff Classification and Import Quotas (15/96, re- 
vised ®8/2000) 

3. NAFTA for Textiles & Textile Articles (15/96, revised ®8/2000) 

4. Buying & Selling Commissions (16/96, revised °1/2000) 

5. Fibers & Yarns Construction and Classification Under the 
HTSUS (18/96, revised ®9/2000) 

6. Textile & Apparel Rules of Origin (110/96, revised 311/98, 
6 12/2000) 

7. Mushrooms (110/96, revised 3/01) 

8. Marble (411/96) 

9. Peanuts (111/96) 

10. Bona Fide Sales & Sales for Exportation (+11/96, revised 
51/2000) 

11. Caviar (22/97) 

12. Granite (72/97) 

13. Distinguishing Bolts from Screws (75/97, revised 25/2000) 

14. Internal Combustion Piston Engines (75/97) 

15. Vehicles, Parts and Accessories (75/97, revised 2/01) 

16. Articles of Wax, Artificial Stone and Jewelry (28/97) 

17. Tariff Classification (211/97, revised 2/01) 

18. Classification of Festive Articles (211/97) 

19. Ribbons & Trimmings (21/98) 

20. Agriculture Actual Use (21/98) 

21. Reasonable Care (31/98) 

22. Footwear (21/98) 

23. Drawback (23/98) 

24. Lamps, Lighting and Candle Holders (23/98) 

25. NAFTA Eligibility and Building Stone (3/98, *revised 12/98) 

26. Rules — 5/98) 

27. Records and Recordkeeping Requirements (36/98) 

28. ABC’s of Prior Disclosure (25/98, revised 5/01) 

29. Gloves, Mittens and Mitts (76/98) 

30. Waste & Scrap under Chapter 81 (76/98) 

31. Tableware, Kitchenware, Other Household Articles and Toilet 
Articles of Plastics (211/98) 

32. Textile & Apparel Rules of Origin Index of Rulings (211/98) 
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33. Knit to Shape Apparel Products (black & white *1/99) 

33c. Knit to Shape Apparel Products (color 1/99) 

34. Hats and Other Headgear (under HTSUS 6505) (43/99) 

35. Customs Enforcement of Intellectual Property Rights (*6/99) 

36. Classification of Children’s Apparel (46/99) 

37. Accreditation of Laboratories and Gaugers (49/99, revised 
53/2000) 

38. Classification of Sets (*9/99) 

39. Marking Requirements for Wearing Apparel (49/99) 

40. Fiber Trade Names & Generic Terms (*11/99) 

41. NAFTA Country of Origin Rules for Monumental & Building 
Stone (412/99) 

42. Diodes, Transistors & Similar Semiconductor Devices 
(°1/2000) 

43. Soldering and Welding Machines and Apparatus (°1/2000, re- 
vised 4/01) 

44. Cane and Beet Sugar (Quota, Classification & Entry) (1/00, re- 
vised °2/2000) 

45. Turbojets, Turbopropellers and Other Gas Turbines, (HTSUS 
8411) and Parts Thereof (°1/2000) , 

46. Writing Instruments of Heading 9609 HTSUS (° 1/2000) 

49. Proper Deductions for Freight & Other Costs (°3/2000) 

50. Table and Kitchen Glassware (°3/2000) 

51. Coated Nonalloy Flat-Rolled Steel (°3/2000) 
52. Customs Administrative Enforcement Process: Fines, Penalties, 
Forfeitures and Liquidated Damages (4/2000, revised °6/2000) 
53. Wadding, Gauze, Bandages & Similar Articles (HTSUS 3005) 
(54/2000) 

54. Tractors (HTSUS 8701) vs. Heavy Industrial Machinery 
(HTSUS 8429 & 8430) (°4/2000) 

55. Classification and Marking of Watches and Clocks (°5/2000) 

56. Colored Bubble Glass (and Other Special Types of Glassware) 
(8/2000) 

57. Apparel Terminology Under the HTSUS (°11/2000) 

58. Additional Information® 

59. Classification of Molds and Their Parts Under the HTSUS 
(1/01) 

60. Customs Valuation Encyclopedia (1980-1999) (1990, revised 
1/2001) « 

61. Works of Art, Collector’s Pieces, Antiques, and Other Cultural 
Property (2/01) 

62. Classification of Flat Panel Displays (3/01) 

63. Improving Information Technology Invoice Descriptions (5/01) 

64. U.S.-Caribbean Basin Trade Partnership Act (5/01) 

65. African Growth and Opportunity Act (5/01) 

66. Importing Commercial Samples (5/01) 


All of these publications are available for downloading from the Cus- 
toms web site http://www.customs.gov 


e indicates publications which are available for sale through the Su- 
perintendent of Documents, U.S. Government Printing Office. 
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denotes reprinted in 30/31 CUSTOMS BULLETIN No. 50/1, January 2, 

1997 

denotes reprinted in 32 CUSTOMS BULLETIN No. 2/3, January 21, 1998 

denotes reprinted in 32 CusTOMS BULLETIN No. 51, December 23, 

1998 

denotes reprinted in 33 Customs BULLETIN No. 51, December 22, 

1999 

denotes reprinted in 34 CUSTOMS BULLETIN No. 25, June 21, 2000 

denotes reprinted in 34 CusToMs BULLETIN No. 52, December 27, 

2000 

Check the Customs Internet web for more recent publications. 

The Customs Web site was established to provide interested parties 
with free, current, and relevant information regarding Customs opera- 
tions and items of special interest. Included are proposed regulations, 
Customs publications and notices, rulings, and news releases. 

Access to Customs Web site is available 24-hours per day, seven daysa 
week. 


STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: January 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov) and is being dis- 
tributed _in a variety of formats. It was originally set up in Microsoft 
Word97™. Pagination and margins in downloaded versions may vary 
depending upon which word processor or printer you use. If you wish to 
maintain the original settings, you may wish to download the .pdf ver- 


sion, which can then be printed using the freely available Adobe Acro- 
bat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Classification of Molds and Their 
Parts Under the HTSUS as part of a series of informed compliance publica- 
tions regarding the classification and origin of imported merchandise. We sin- 
cerely hope that this material, together with seminars and increased access to 
Customs rulings, will help the trade community to improve, as smoothly as pos- 
sible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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GENERAL INFORMATION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also for 
determining whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know About Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

The purpose of this publication is to assist importers in classifying 
molds under the HTSUS. 


INTRODUCTION TO THE CLASSIFICATION OF MOLDS 


Molds are indispensable. From the bottle containing a consumer’s fa- 
vorite beverage to the most sophisticated components in the latest jet 
aircraft, molds are involved in the manufacture of products that are es- 
sential in every person’s life. 

The Random House Dictionary of the English Language (1973 Ed.) 
provides the following definition of a mold (as commonly defined).—“1. 
A hollow form or matrix for giving a particular shape to something in a 
molten or plastic state. 2. That on or about which something is formed 
or made.” Customs Headquarters (“HQ”) went on to state in HQ ruling 
letter #544147 dated July 5, 1988 that “a mold is ordinarily perceived 
as the item which gives final shape and form to the manufactured ar- 
ticle.”. This definition, however, is too simplistic for tariff classification 
purposes. Molds range from simple single cavity/small-volume use 
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types to complex multi-cavity/large-volume use types. Some may incor- 
porate heating elements or features that allow for the changing of the 
mold’s size. They can operate by methods such as injection, compres- 
sion or gravity. Molds can be used by hand or in machinery such as injec- 
tion molding machines. 

As molds vary greatly in use, size, value and material of composition, 
so too do the Harmonized Tariff Schedule of the United States 
(“HTSUS”) provisions vary. Molds cannot be relegated to one catch-all 
HTSUS provision. Specific provisions have been created to encompass 
the wide variety of molds that exist. 

Heading 8480, HTSUS, provides as follows: 


8480 Molding boxes for metal foundry; mold bases; 
molding patterns; molds for metal (other than in- 
got molds), metal carbides, glass, mineral materi- 
a rubber or plastics: 
8480.10.00 00 Molding boxes for metal foundry 
8480.20.00 00 Mold bases 
8480.30.00 00 Molding patterns. 
Molds for metal or metal carbides: 
8480.41.00 00 Injection or compression types 
8480.49.00 00 Other types 
8480.50.00 Molds for glass 
10 Injection or compression types 
90 Other types 
8480.60.00 Molds for mineral materials 
10 Injection or compression types. 
90 Other types 
Molds for rubber or plastics: 
8480.71 Injection or compression types: 
8480.71.10 00 For shoe machinery 
8480.71.40 00 For the manufacture of semicon- 
ductor devices 
8480.71.80 Other 
20 Temporarily imported for 
testing, calibration, examina- 
tion, repair or alteration; 
returned after being exported 
for testing, calibration, 
examination, repair or 
alteration 
Other: 
45 Injection type. 
60 Compression type. 
8480.79 Other types: 

8480.79.10 00 Molds for shoe machinery 
8480.79.90 Other 
10 Blow molds 
20 Bladder operated molds 

90 Other molds 
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The following information will provide the reader with some basic 
guidelines for classifying molds. It ranges from general to specific infor- 
mation that may prove helpful when faced with the task of determining 
which HTSUS provision is to be applied to a particular mold. It should 
be noted however that this list is not all-inclusive. Other material such 
as Office of Regulations and Rulings Headquarters (“HQ”) and New 
York (“NY”) Customs ruling letters (“RL’), court decisions and product 
specific material (e.g., schematics, drawings, invoices, etc.) should also 
be used in conjunction with the tools cited below to arrive at the proper 
classification. 


CLASSIFICATION TOOLS 


Harmonized Tariff Schedule of the United States 
(“HTSUS”)—For legal purposes, molds, as with all imported mer- 
chandise, are to be classified in accordance with the terms of the head- 
ings of the HTSUS, any relative section and chapter notes and, provided 
such headings or notes do not otherwise require, in accordance with the 
General Rules of Interpretation (“GRIs”) taken in order. 

Harmonized Commodity Description and Coding System Ex- 
planatory Notes (ENs or Explanatory Notes)'—These notes are 
the official interpretation of the Harmonized System (HS) at the inter- 
national level. The ENs are not dispositive nor are they legally binding, 
however, they do provide commentary on the scope of each heading of 
the Harmonized System. [See T.D. 89-80, published in the Federal Reg- 
ister August 23, 1989 (54 FR 35127, 35128)] 

In addition to the Informed Compliance Publication (“ICP”) entitled 
“What Every Member of the Trade Community Should Know About: 
Tariff Classification,” readers should also consult the Production 
Equipment Trade Educator (“PETE”) (Volume 98, Issue 1, Febru- 
ary 1998 and Volume 2, Issue 2, November 1999) for additional aid in 
classifying molds. Both of these are available on the Customs web site: 
http://www.customs.gov. 


INVOICING 


An invoice must contain complete and accurate information in order 
for the merchandise to be properly classified. Description cannot con- 
sist merely of one word, e.g., mold. The reader is advised to consult sec- 
tion 141.86, Customs Regulations, for general invoicing requirements. 
In addition, invoices for molds should state the mold’s material of com- 
position (e.g., metal, ceramic, etc.), type of molding process used with 
the mold (e.g., injection, compression, etc.), molding material to be used 
with the mold (e.g., metal, plastics, etc.) and the article to be produced 
with the use of said mold. 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché, B-1210 Brussels, 
Belgium. 
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EXCLUSIONS 


All relevant section and chapter notes must be considered before the 
proper classification of the mold in question can be determined. In the 
interest of brevity, this paper will deal only with the exclusionary notes 
that figure in the classification of molds. 


EXCLUDED By VIRTUE OF MATERIAL OF COMPOSITION 


An important factor to consider when classifying a mold is the mold’s 
material of composition. A mold’s material of composition often de- 
pends upon the application for which it will be used. Molds of ceramics, 
glass, graphite (or other carbon) or certain types of rubber are classified 
according to their constituent material. These molds are specifically 
precluded from classification in heading 8480, HTSUS, by virtue of the 
exclusionary language found in the legal notes to section XVI and chap- 
ter 84. 


Graphite or Carbon Molds—Chapter 68, HTSUS 
[See note 1(a) to chapter 84] 


Ceramic Molds—Chapter 69, HTSUS 
[See note 1(b) to chapter 84] 


Glass Molds—Chapter 70, HTSUS 
[See note 1(c) to chapter 84] 


Rubber Molds—Heading 4016, HTSUS 

In accordance with note 1 (a) to section XVI, rubber molds are ex- 
cluded from classification in heading 8480, HTSUS, if of vulcanized 
rubber other than hard rubber. However, not all types of rubber are 
rubber for tariff purposes, for example, silicone is often called sili- 
cone rubber, but is a plastic for tariff purposes. Type of rubber 
would have to be established in order to determine the proper clas- 
sification. 

[See note 1(a) to section XVI; ENs note (9) to section VII, heading 
40.16, HS] 


PRECLUDED FROM CLASSIFICATION IN HEADING 8480, BY 
VIRTUE OF ENs’ EXCLUSIONARY LANGUAGE 


Molds specifically precluded from classification in heading 8480, by 


virtue of the exclusionary language found in the ENs to heading 84.80, 
are: 


Flongs, matrices and linotype molds—Heading 8442, 
HTSUS 

(Only the letterpress molds that cast separate characters, spaces, 
leads, etc. for stereotype printing blocks, and mold backings on the 
electrotype plates are classified in heading 8480, HTSUS.) 


Forms used in a manufacturing process whereby articles 
are produced by dipping the form into material—Classified 
According to Constituent Material. 

Examples: 

Molded Pulp Products—Mold/form in shape of the article to be pro- 
duced is dipped into a vat of pulp. Mold is held in pulp for specified 
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amount of time to allow the fibers from the pulp slurry to adhere to 
the mold. Pulp is pressed onto the mold by either pressure applied 
to the slurry or a vacuum behind the mold. The finished product is 
then removed and dried. Products produced by this method include 
packing for eggs and plates for confectionery. 


Other articles produced by the dip process include gloves. 


Ingot Molds—Subheading 8454.20.00, HTSUS 

Molds of this type are usually made of steel or iron. However, 
graphite, carbon or ceramic varieties are also available (chapters 
68 and 69, HTSUS, applicable—see exclusions by virtue of materi- 
al of composition listed. above). Shape of the mold depends upon the 
shape (e.g., ingots or slabs.) into which the molten metal will be 
provisionally cast. Molds may be of a one-piece variety or come in 
two halves. 

Continuous Casting Molds—Subheading 8454.90.00, 
HTSUS 

Example: 

Copper mold tubes which are fixed size molds used in continuous 
casting operations. It should be noted that the language of the ENs 
to heading 84.80 states that the heading does include molds which 
produce blanks or finished articles. The continuous casting pro- 
cess, in which these copper mold tubes are used, produces semifin- 
ished products. Thus heading 8480 is not applicable. The copper 


mold tubes are classified as parts of the casting machines in sub- 
heading 8454.90.00. 


(See HQRL 952743 February 16, 1993) 

(Also see HQRL 953268 February 16, 1993; HQRL 955700 Decem- 
ber 8, 1994; NYRL 812234 July 18, 1995) 

Matrices and masters for the production of records— 
Heading 8524, HTSUS 

Stamping dies—Heading 8207, HTSUS 

With stamping dies, molding material is shaped solely by means of 
a powerful blow or compression. In addition, the molding material 
is not retained in the die until it sets into a predetermined shape. 


EXCLUDED By VIRTUE OF MATERIAL BEING WORKED ON 

When classifying a mold (i.e., either aseparately imported mold or an 
excess/spare mold), all the above mentioned exclusions must be taken 
into consideration. (See section below on “Excess/Spare Molds” for dis- 
cussion of a mold imported together with the machine with which it will 
be used.) Assuming the mold is not excluded by virtue of any of the 
above exclusions, one must then consider the principle use of the ma- 
chine in which the mold will be used. The machine must be of a type for 
use solely or principally with a material mentioned in the provisions of 
heading 8480, HTSUS, i.e., metal, glass, minerals, rubber or plastics. 
This principal also holds true for a mold used manually, i.e., material 
being worked on determines whether or not the mold can be classified 
in heading 8480, HTSUS. Molds excluded from heading 8480, HTSUS, 
by virtue of exclusionary language to heading 8480, HTSUS, but not ex- 
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cluded from section XVI by virtue of any section XVI or chapter 84 notes 
are to be classified in accordance with note 2(b) to section XVI. If the 
mold is to be used on a machine which processes a material other than 
those enumerated in heading 8480, HTSUS, e.g., wax, the mold is to be 
classified as a part of the machine in which it will be used. 


Examples: 


Molds for Wax—Heading 8479, HTSUS 

Also known as “wax pattern dies” are used on a wax injection ma- 
chine. These machines employ a molding method known as “in- 
vestment casting” (a.k.a. the “lost wax process”). These molds are 
not classified under heading 8480, HTSUS, as wax is not one of the 
materials mentioned in that heading. 

(See HQRL 957678 July 18, 1995; HQRL 957375 April 19,1995.) 
Molds Used in Industrial Preparation or Manufacture of 
Food—Heading 8438 HTSUS 

Molds used in continuous process bread-making 

Molds for confectionery molding machines 

Molds for chocolate molding machines 

Molds for use in pasta making machines 

(See NYRL E80832 April 22, 1999) 


Molds Used in Pharmaceutical Production—Heading 8479, 
HTSUS 


Molds for use in pharmaceutical tabletting press classified in sub- 
heading 8479.90, HTSUS. 


CONFUSING TERMINOLOGY 


At times, merchandise described as a “mold” is not a mold for pur- 
poses of heading 8480, HTSUS. The most obvious examples are molds 
for the manufacture of penicillin and other antibiotics which are classi- 
fied in heading 3002, HTSUS. 

Other examples: 


Button Molds—Heading 9606, HTSUS 

A button mold is the interior part of certain types of buttons. These 

molds are designed to be covered with another material such as 

leather. 

Dies (a.k.a. “molds”) 

In order for a die to be classified as a mold, the die must retain the 

material until shape has been set. It cannot shape the material sole- 

ly by means of a powerful blow or compression such as stamping 

out sheet-metal goods. In addition, it must not be for the extrusion 

of molding material. Ifthe die in question does not fall within these 

parameters, it cannot be classified in heading 8480, HTSUS. 
Examples: 


Die Casting Dies (a.k.a. molds)—Subheadings 8480.41, 

HTSUS or 8480.49, HTSUS (Classification dependant 

upon type, i.e., injection, compression or other) 

A die casting die (mold) generally consists of a fixed die half 
mounted on the side toward the metal injection system and an 
ejector or movable die half which is mounted on the movable 
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platen. Fixed and movable cores are often used in these types 
of dies. 
Dies for Animal Feed Pellets—Heading 8436, HTSUS 


Loose animal feed is compressed and pushed through the dies 
in order to produce pellets. 


(See HQ 961408 November 24, 1998) 


Extrusion Dies Used to Extrude PVC Products—Sub- 
heading 8477.90, HTSUS 

(See NYRL C84912 March 12, 1998) 

Metal Molds—Heading 8207, HTSUS 

Dies used to die-stamp metal components 

(See NYRL 875624 July 23, 1992) 

Pancake Molds—Heading 7615, HTSUS 


Nonstick, cast aluminum, pancake molds that can also be used 
as cookie cutters 


(See NYRL A80304 February 20, 1996) 


Plastic Moldings for Automobile—Heading 8708, 
HTSUS 


Shipments of these moldings are often misclassified as molds. 
OTHER ISSUES 


ANTIQUES 
Molds exceeding 100 years of age 


Example: 


Molds used in the production of hand cast to oy soldiers and minia- 


tures and which have been verified to excee 
classified in heading 9706, HTSUS. 


CONDITION AS IMPORTED 


The physical state of a mold in its imported condition should also be 
considered. 
Blanks 
Blanks is a term which refers to articles that while not ready for di- 
jeer use have been worked to the point where the article has the 
Fine shape of the finished article. While unfinished, the ar- 

ticle does possess the essential character of the finished article. In 
the case of an unfinished mold, providing the unfinished mold has 
the essential shape or outline of the finished mold, the unfinished 
mold would be classified as a mold. 
[See ENs, GRI (2)(a)(ID] 
Forged Alloy Steel Blocks 
After importation, these blocks are cut to size and undergo various 
machining operations in order to produce finished molds. These 


blocks do not have the essential shape or outline of the mold at time 
of importation. 


Example: 
ee alloy steel blocks classified in heading 7228, 
HTSUS 


100 years of age are 


(See NYRL E85616 September 14, 1999; NYRL E85617 Sep- 
tember 14, 1999) 
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EXCESS/SPARE MOLDS 
When classifying a shipment consisting of a molding machine 

shipped together with a number of molds of varying sizes/dimensions, 
particular attention must be paid to GRI 2. In this case, the molds are to 
be classified in accordance with GRI 2(a). One must first determine how 
many molds are necessary for the operation of the machine. A small ma- 
chine may only have the capability of producing one article at a time, 
thus only one mold is used. A large production machine may have the 
capability of producing multiple articles simultaneously, e.g., machine 
is capable of using six molds at one time. When shipped together with 
the machine with which it will be used, the specific number of molds re- 
quired for the operation of the machine is classified together with the 
machine under the HTSUS subheading applicable for the machine it- 
self. Excess/spare molds are classified in their respective headings. [See 
ENs, GRI 2(a)(VID] 

Example: 

Importation consists of one blow molding machine for production 

of plastic bottles for carbonated drinks and three different molds 

which vary in shape and capacity. Molds must be changed each time 

a different shaped bottle is produced. The three molds cannot be 

used simultaneously. Machine and one mold only classified in sub- 

heading 8477.30.0000, HTSUS, which provides for blow-molding 

machines for the production of plastic products. Balance of two 

molds classified in subheading 8480.79.9010, HTSUS. 


LENS MOLD 

When classifying molds used in the production of spectacle (a.k.a. 
“eyeglass”) or contact lenses, a determination must be made as to the 
type of lens involved—glass or plastic. Molds used in the production of 
glass lenses are classified in subheading 8480.50.00, HTSUS, while 
molds used in the production of plastic lenses are classified in subhead- 
ing 8480.71 or 8480.79, HTSUS, (depending upon the molding process 
used, e.g., injection, compression, etc.). 

A contact lens mold which, in its imported condition, consists of a 
plastic mold containing a dry contact lens that will be subject to further 
processing and manufacturing operations in the United States, is sub- 
ject to classification in two separate HTSUS headings. The essential 
function of the mold is to retain the unfinished dry contact lens (also a 
plastic material) in a predetermined shape and hold it in place until it is 
hydrated at the U.S. manufacturing facility. Only the mold is classified 
in subheading 8480.79.9090, HTSUS. Thedry contact lens is not part of 
the mold but rather a separate entity in and of itself. The lens is sepa- 
rately classified in subheading 9001.30.0000, HTSUS. 


PRELIMINARY TABLETTING MOLDS 
Heading 8480 also includes preliminary tabletting molds that form 
molding powders into tablets which will be subsequently sent for final 
molding into the desired article. Care should be taken in identifying the 
specific powder being used in the process to ensure that the powder is of 
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a material encompassed by heading 8480, HTSUS. In 


addition, one 
must distinguish between preliminary tabletting molds and tabletting 
molds that produce an article in its final form, e.g., molds for pharma- 
ceutical tablets. 


SETS CONTAINING MOLDS 

Many times, a group of items will be imported as a “set”. In some 
instances, the “set” contains one or se veral molds. Assuming the ee 
of items meets the requirements set forth in GRI 3(b) for “goods put uy 
in sets for retail sale” [i.e., (1) consist of at least two differe nt artic a 
which are classifiable in different headings, (2) consist of articles put up 
together to meet a particular need or carry out a specific activity and (3) 
are put upin amanner suitable for sale directly to users w ithou t repack- 
ing], the group of items is classified according to the article which im 
parts the essential character | to ‘the set 
(See ICP entitled “What Every Member of the Trade Community 


Uliti u 


Know About: Classification of Sets” for further information « 


Examples: 

Cable Splicing Kit—heading 3909, HTSUS 

Essential character of this set consisting of thermoplastic mold, 
plastic sealing tape and casting resin imparted by the polyurethane 
casting resin. 

(See HQRL 083431 Novem iber 13, 1989 


Classification of Sets as Educational Toys under heading 9503, 
HTSUS 

The individual set of articles, i.e., bs all molds, ball powder and a wa- 
ter dropper, for the production of balls, when imported retail 
packed, are considered educational toys for tariff classificé 
purposes. 

(See PDRL D89144 April 9, 1999 


priul 9, LOId 


ation 


The suidihaal a set of articles, i.e., plastic molds, measuring cup, 
wire whisk, mixing spoon, bases, plastic dessert sticks and instruc- 
tions for the preparation of dessert, when imported retail packed, 
are considered educational toys for tariff classification purposes 


(See NYRL D83618 November 9, 1998) 


TERMS COMMONLY USED IN MOLDING INDUSTRY 


Readers are advised to familiarize themselves with the terminology 
used in the casting and molding industries. A working knowledge of the 
terms is essential in order to classify molds correctly. Following is a list 
of some of the basic terms used: 


Bottom Board (a.k.a. Bottom Plate)—See Flask. 


Cavity—depression into which molding material flows. The cavity 
gives the external shape to the article being produced. 


Casting—a metal article conforming to the shape of a mold’s cav- 


ity(ies). The article is formed by a process of pouring or injecting 
liquid metal into a mold. See Processes/Casting. 


Cheek—See Flask. 
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Cope—the outer portion of a mold. See Flask. 
Drag—the bottom section of a flask. See Flask. 


Flash—a thin piece of excess molding material. This can be found 
around air vents or separation lines. 


Flask—frame of steel or wood which is used to hold molding sand 
around pattern. A flask is generally made of two sections—drag 
section/lower half and cope section/upper half. At times, a third sec- 
tion is added between the cope and the drag sections. This third sec- 
tion is called the cheek section. The bottom of the flask is called the 
bottom board or plate. 


Gate—opening at end of runner (See runner). 


Mold (a.k.a. Moulds)—a cavity into which a molding material is 
poured or injected in order to shape it into a desired shape. Among 
the various types of molds are: 


Dry-sand mold—sand mold that is dried prior to being filled 
with the molding material (generally liquid metal). 


Green-sand mold—sand mold that is not dried aes to being 
filled with the molding material (generally liquid metal). This 
type of mold is composed of moist molding sand. 


Permanent mold—mold used repetitively for the production 
of multiple articles of the same shape/specifications. 


Plunger—ram which forces molding material into die. 


Processes, Molding—also see Production Equipment Trade 
Educator, Vol. 2, Issue 2, Page 2 on the Customs web site. The fol- 
lowing is not meant to be an all-inclusive listing of the methods 
used in the molding industry. Rather it is a random sampling to 
demonstrate the variety of methods available to the industry. 


Blow Molding—Process involves the injection of air or gas 
into a parison (a.k.a. “rough blank”) in order to expand the pa- 
rison. This expansion forces the material against the sides of 
the mold, thus forming a hollow article having a desired shape 
(e.g., bottle). 
Casting— 
The basic difference between casting and molding lies in the 
type of molding material used in the process. Casting generally 
uses molten material while molding processes generally use 
materials in granular or powder form. Examples of the various 
types of casting processes available are: 
Centrifugal—Process involves the use of a rotating cy- 
lindrical mold. The molding material is thrown against 
the walls of the mold by centrifugal force and as it solidi- 
fies, the material takes on the desired shape. 
Continuous—Process involves the use of an ingot mold. 
The process is continuous in that it does not cease after a 
pre-determined length of time. The solidified ingot is con- 
tinually sheared and removed as soon as it is cast. The pro- 
cess differs from static ingot casting in that molding 
material is continuously being added as the material at 
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the other end solidifies. In the static casting process, an 
appropriate amount of material is generally introduced 
into the mold only at the beginning of the process. No new 
—" is added as the material solidifies into the desired 
shape. 
Other casting processes include casting under pressure, cast- 
ing to shape (in addition to centrifugal, this category also in- 
cludes sand, permanent-mold and die) and zero gravity 
casting. 
Compression—Molding material is loaded into a mold cavi- 
ty. The heat and pressure applied in the closed mold cause the 
material to conform to the shape of the mold’s cavity. Plastic is 
hardened into its final state as a result of an internal chemical 
reaction. Compression molding is generally used for process- 
ing thermosetting material. 
Dip—Mold in shape of the article to be produced is dipped into 
a vat of molding material, e.g., pulp. Mold is held in molding 
material for specified amount of time to allow the material to 
adhere to the mold. Molding material is pressed onto the mold 
by either pressure applied to the material or by vacuum behind 
the mold. The finished product is then removed and dried. 
Extrusion—Softened-molding material is forced through a 
die, thus producing the desired shape. Products made by the 
extrusion process include pipes and tubing. 
Extrusion processes include: 
Blown Film Extrusion—air pressure is applied to a 
tube of plastic as it is being extruded in order to produce a 
thin gauge plastics film. 


Injection—Molding material is injected into a cold mold 
where it solidifies and takes the shape of the mold cavity(ies). 


Investment—See Lost Wax. 


Lost-wax—Wax is injected into a metal form to create a pat- 
tern with the specifications of the desired article. The solidified 
wax pattern (a.k.a. “investment”) is removed from the metal 
form and repeatedly dipped in ceramic slurry. It is subsequent- 
ly coated with sand until a hard shell or mold is formed. The 
next step involves heating the mold. This allows the wax to 
melt. After the melted wax is drained out, molten metal is 
poured into the space vacated by the wax. After cooling, the 
mold is removed leaving behind the metal which has tardined 
into the desired shape. 


Metal Injection—Metal injection molding is a combination 
of the thermoplastic injection molding process and the powder 
metallurgy process whereby material is shaped by means of in- 
jection type molds. 

Rotational—Molding material (powder or liquid) is placed in 
a mold which rotates continuously about its axes to uniformly 
coat the inner surface of the mold. The rotating mold first 
passes through a heated oven where the plastic is fused and 
then through a cooling chamber. Hollow molded article, such 
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as a hollow ball, is removed after cooling operation. When liq- 
uid material is used, process is often referred to as “slush mold- 
ing”. It should be noted that slush molding not limited to the 
production of footwear (See E. Dillingham, Inc. v. United 
States, C.D. 4082). 

Slush—See Rotational 


Thermoforming—Thermoforming is the forming of an ar- 
ticle from a sheet of plastics by the application of heat and pres- 
sure or vacuum. Pressure forces the molding material 
(softened by the heat) into the mold thus producing the desired 
shape. Vacuum molding is the forming of an article from a 
sheet of plastics by application of heat and vacuum. As the air 
between the sheet and the mold is evacuated, the sheet is 
pressed against the mold face thus producing the desired 
shape. 

Transfer—See Compression 

Transfer molding is similar to the compression molding pro- 
cess. However, unlike the compression process in which the 
mold itself is heated, in transfer molding the molding material 
first goes to a separate preheating chamber. When the material 
has reached the appropriate fluidized state, it is transferred 
under heat and pressure into a closed mold. Transfer molding 
is generally used for processing thermosetting material. 


Riser (a.k.a. feeder or feeder head)—feeds liquid metal to the 
casting to compensate for shrinkage of the liquid metal that is oc- 
curring as it cools and solidifies. 


Runner—channel cut into one or both halves of the mold along 
which molding material runs into the mold’s cavity(ies). 


Thermoplastic—plastics material that requires heat to make it 
conform to a desired shape. A thermoplastic differs from a thermo- 
set in that it can be reheated and reformed numerous times, thus 
enabling scrap to be reclaimed and reprocessed. Examples include 
PVC and polystyrene. 

Thermoset—plastics material that requires heat to make it con- 
form to a desired permanent shape. A thermoset differs from a 
thermoplastic in that once the shape is set, the material generally 


cannot be remelted or reformed. Examples include phenolics and 
ureas. 


DISCUSSION OF SPECIFIC TARIFF PROVISIONS 


Assuming a mold under consideration has not been excluded from 
heading 8480, HTSUS, by virtue of any of the above mentioned notes, 
the mold is classified in accordance with the terms of heading 8480, 
HTSUS. Heading 8480, HTSUS, includes molds which are electrically 
or otherwise heated. The ENs to heading 84.80 state that the heading 
encompasses all molds (subject to the above-mentioned exclusions) pro- 
vided the molds are used in the production (either manual or mechani- 
cal) of blanks or finished articles. Molds may operate by means such as 
gravity, injection or compression. 
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MOLDING BOoxEs FOR METAL FOUNDRY— 
SUBHEADING 8480.10, HTSUS 
Molding boxes for metal foundries are round or rectangular frames. 
Sand molds are formed in molding boxes by packing a mixture of sand 
and clay around a pattern. They can have features such as hinged sec- 
tions or removable ends which facilitate the removal of molds from the 
boxes. The boxes are usually manufactured from cast iron or steel. 


MOLD BasEsS—SuBHEADING 8480.20, HTSUS 
A mold base is a plate physically located on the bottom of a mold. 


MOLDING PATTERNS—SUBHEADING 8480.30, HTSUS 


This subheading encompasses items such as patterns and core boxes 
to be used in the preparation of sand molds. 
Examples: 


Patterns are models made of either wood, metal or some other easi- 
ly worked material. A pattern is shaped to the same configuration 
as the desired casting. The moistened sand/clay mixture is firmly 
packed over the face of the pattern to form the desired cavity. When 
the pattern is removed, a cavity is left in the sand. The result of this 
operation is an actual production mold. Molten metal is subse- 
quently poured into the cavity which has been molded to the de- 
sired shape of the pattern. When solidified, the sand mold is broken 
and the casting removed. 


Core boxes are molds used for the production of sand cores. The 
core-boxes are hardened steel complete with ejector plates and 
pins. These boxes are generally fitted onto sand injection machines 
that are fired with gas to cure the sand cores. After the sand is 
baked, the cores are used to create openings and various shaped 
cavities in a casting. 


MOLDS FOR METAL OR METAL CARBIDES— 
SUBHEADINGS 8480.41, HTSUS aAnpD 8480.49, HTSUS 


Examples: 


Die Cast Dies 

As noted previously, in order for a die to be classified as a mold, the 
die must retain the material until shape has been set. It cannot 
shape the material solely by means of a powerful blow or compres- 
sion such as stamping out sheet-metal goods. In addition, it must 
not be for the extrusion of molding material. Assuming the die 
meets all of the above requirements, it is classified in heading 8480. 
“Squeeze Casting” Mold 

Mold used in a “squeeze casting” process is considered to be an in- 
jection or compression type of mold. Molds of this type are used to 


produce articles such as aluminum automotive parts. 
(See NYRL A86776 September 3, 1996) 


MOLDS FOR GLASS—SUBHEADING 8480.50, HTSUS 
Example: 


A blank mold is used in a process where an individual molten glass 
gob is dropped into the blank mold. Once in the blank mold, the gob 
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takes a rough shape (a.k.a. “parison” or “rough blank”) of the ar- 
ticle to be produced, e.g., a glass bottle. After the desired features 
have been formed, the article is passed to the blow mold where the 
article is blown to final form. Both the blank mold and the blow 
mold in this instance are classified in subheading 8480.50.00, 
HTSUS. However, care should be taken in identifying the specific 
material being used in the process to ensure that the mold is used 
solely or principally with a glass material. If the blow mold is for 
use with a plastic material, the blow mold is classified in subhead- 
ing 8480.79.9010, HTSUS. 


MOLDs FOR MINERAL MATERIALS—SUBHEADING 8480.60, HTSUS 
Examples: 


Molds used to mold concrete into pre-determined structural shapes 
may also be referred to as “forms” or “formwork”. These forms 
are usually used to shape concrete in the construction industry, 
e.g., for walls, ceilings and pillars. They can also be used to form cy- 
lindrical forms such as bases for traffic lights. The forms are usual- 
ly stand-alone units which do not require a machine for operation. 
(See HQRL 083273 March 10, 1989 and NYRL B88647 August 18, 
1997) 


Mold (a.k.a. die) used in the production of automotive disc brake 


pads 
(See NYRL 856876 October 24, 1990) 


Dental Impression—The impression is in and of itself a mold as it 
will be used to make a dental mold. Articles of general use such asa 
mold are classified in their respective headings even though they 
may be used by a dentist. 


(See NYRL 817484 January 16, 1996 and ENs to section XVIII, 
heading 90.18, HS, note IT) 


(Also see HQ 087328 September 26, 1990; NY 861238 March 18, 
1991; NY 869319 December 23, 1991; NYRL A87892 October 17, 
1996; NY B88647 August 18, 1997; NY C87923 May 29, 1998; 
NYRL E86595 September 24, 1999) 


MOLDS FOR RUBBER OR PLASTICS— 
SUBHEADINGS 8480.71, HTSUS AND 8480.79, HTSUS 


Subheadings 8480.71.1000, HTSUS, and 8480.79.1000, HTSUS 
Molds for Shoe Machinery 


In order to qualify for either one of these duty-free provisions, a mold 
must be used on a machine with features unique to ashoe machine. One 
has to distinguish between the physical characteristics of the machine 
on which the molds will be used from a general purpose molding ma- 
chine. Shoe machinery features a last carrier mechanism which holds a 
last, i.e., a model of the foot upon which the shoe/boot is formed. When 
determining whether or not the machine qualifies as shoe machinery, 
one should consider the commercial/economic feasibility of changing 
the molds. With general purpose molding machines, the customary 
practice of the industry is to change molds frequently in order to pro- 
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duce a wide variety of articles. In this case, changing the molds is gener- 
ally an inexpensive operation. 


Subheading 8480.71.4000, HTSUS Molds for the manufacture 
of semiconductor devices 

On December 13, 1996, the United States, Australia, Canada, Chi- 
nese Taipei, the European Communities, Hong Kong, Iceland, Indone- 
sia, Japan, Korea, Norway, Singapore, Switzerland and Turkey signed 
the Information Technology Agreement (“ITA”). Presidential Procla- 
mation 7011 (reflecting the provisions of the World Trade Organization 
Ministerial Declaration on Trade in Information Technology Products) 
dated July 1, 1997, contained the details necessary to implement the 
tariff concessions granted by this Agreement. Included in the scope of 
the products eligible under the ITA are molds used in the manufacture 
of semiconductor devices (i.e., diodes, transistors, and similar semicon- 


ductor products, or integrated circuits, of headings 8541, HTSUS, and 
8542, HTSUS). 


Subheading 8480.71.8020, HTSUS—Molds temporarily im- 
ported for testing, calibration, examination, repair or alter- 
ation; returned after being exported for testing, calibration, 
examination, repair or alteration 

Effective January 1, 1997, this subheading was added to the HTSUS 
to address the problem of an overstatement of U.S. mold imports on the 
U.S. import statistics. Prior to the implementation of NAFTA, molds 
being continuously moved between countries (primarily between the 
United States and Canada) for purposes of testing, calibration, ex- 
amination, repair or alteration were usually imported temporarily free 
of duty under bond (“TIB”). Once NAFTA was implemented, entries 
were being made under the regular HTSUS number, duty free if all 
NAFTA requirements were met. Counting the same mold multiple 
times resulted in a distortion of the trade statistics. The use of subhead- 
ing 8480.71.8020, HTSUS, when appropriate, allows for the proper 
identification of these particular molds for statistical purposes. It elimi- 
nates the possibility of counting the same mold multiple times. 

When classifying a mold of this type, subheading 9802.00.50, 
HTSUS, must also be taken into consideration. Subheading 
9802.00.50, HTSUS, provides for articles returned to the U.S. after hav- 
ing been exported for repairs or alterations. Articles eligible for this 
provision are entitled to a partial duty exemption with duty assessed 
only upon the cost or value of the foreign repairs or alterations. This is 
in contrast to a mold classified in subheading 8480.71.8020, HTSUS, 
where duty is assessed on the full value of the mold, plus the cost of the 
repair or alteration. 

In order to determine the proper classification, subheading 
8480.71.8020, HTSUS, or subheading 9802.00.50/8480.71.8045, 
HTSUS, (or “60” depending upon whether injection or compression 
type), one has to determine whether the mold is “complete” or “incom- 
plete” for its intended use. HQRL 957375 April 19, 1995 explains in de- 
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tail how these terms are to be interpreted for purposes of headings 8480, 
HTSUS, and 9802, HTSUS. As stated in the cited ruling, “Subheading 
9802.00.50, HTSUSUS, treatment is also precluded where the exported 
articles are incomplete for their intended use and the foreign processing 


operation is a necessary step in the preparation or manufacture of fin- 
ished articles.” 


Example #1: 


A mold is manufactured in Canada to the specifications of the US. 
customer. The Canadian manufacturer ships the completed mold to its 
U.S. customer for examination and testing. The U.S. customer finds the 
mold does not conform to his specifications and returns the mold to the 
Canadian manufacturer for calibration or alteration. After performing 
the requested work, the mold is again shipped to the U.S. customer for 
examination and testing. Subheading 8480.71.8020, HTSUS, applies as 
the mold in this case is not a finished article. 

Each time it comes into the United States for examination and test- 
ing the mold is closer to being a finished good but it is still not complete. 


It will not be finished until it finally conforms to all the customer’s spec- 
ifications. 


Example #2: 


An injection mold becomes worn out due to repetitive use in the 
United States. The owner decides to return it to the original foreign 
manufacturer for repair. The repaired mold is returned to the owner in 
the United States. Subheading 9802.00.50/8480.71.8045, HTSUS, ap- 
plies. 

A mold was complete when sent abroad and complete when returned 
to the United States. The repair operation did not result in a new or 
commercially different article nor change the character or use of the 
mold. The mold was merely restored to proper working order. 


Subheadings 8480.71.8045, HTSUS 
Example: 


Molds/forms used in injection molding press machines to mold gran- 
ules generated from a tire recycling operation into flooring tiles and 
flooring rolls. 

(See NYRL 810729 June 14, 1995) 

(Also see HQRL 951242 June 22, 1993; HQRL 962000 June 15, 1999; 
NYRL 816218 November 9, 1995; NYRL C85027 April 2, 1998, NYRL 
F84678 April 17, 2000) 


Subheading 8480.71.8060, HTSUS 


Compression type—a simple compression mold is usually comprised 
of two plates. With the plates apart, a crude-rubber compound is placed 
in the cavity. The two mold halves are put together and compressed in a 


hydraulic press. Molds of this type are used in the production of vehicle 
tires. 
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Subheading 8480.79.9010, HTSUS 


Blow molds are used in the production of thin-walled, hollow articles 
such as bottles. Care should be taken in identifying the specific material 
being used in the process to ensure that the blow mold is used solely or 
principally with a rubber or plastics material. If the blow mold is used 
solely or principally with a glass material, the blow mold is classified in 
subheading 8480.50.0090, HTSUS. 


Subheading 8480.79.9020, HTSUS 


A bladder operated mold is so named because it incorporates either 
an air-inflated or a hot water-inflated bag. During the production of 
tires, the bag presses the tire against the mold. 


Subheading 8480.79.9090, HTSUS 


This subheading covers molds for rubber or plastics not listed in sub- 
headings 8480.71.1000, HTSUS, through 8480.79.9020, HTSUS, inclu- 
sive. 


Examples: 


Rotational molds used in rotational molding process 
Transfer molds used in the transfer molding process. 


PARTS OF MOLDS AND OTHER RELATED ARTICLES 


The most important rule to remember when classifying parts of 
molds is that there is no provision for parts or accessories of 
molds under heading 8480, HTSUS, even if the part is designed and 
dedicated for use solely with a particular mold. The language of heading 
8480, HTSUS, is clear and implicit on this point. However, it should be 
noted that this rule does not apply to the ingot molds and continuous 
casting molds of heading 8454. The language of heading 8454, HTSUS, 
encompasses “parts of” as well as complete ingot and continuous cast- 
ing molds. 

Examples: 


Chaplets—Classification Dependant Upon Machine In 
Which Mold Will Be Used 

metal supports used in mold cavity to maintain the proper position 
of parts oF. the mold (e.g., internal core) that are not self-support- 
ing. 
Core for die casting machine from Japan—Subheading 
8454.90.0030, HTSUS 

core for die casting die (mold). When the molded article is removed 
from the die casting machine, it will have an opening that has the 
shape of the core. 

(See NYRL F88310 June 23, 2000) 

Die Inserts for Use in Pasta Molds—Subheading 
8438.90.9015, HTSUS 


used in the production of pasta shapes in pasta making machines. 
(See NYRL E80147 April 21, 1999) 
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Hot Runner System—Subheading 8477.90.8510, HTSUS 
internal component of a hot runner injection mold. The system 
consists of a series of heated channels which maintain the proper 
processing temperature for the molding material. Molten molding 
material exiting through the nozzle of the injection molding ma- 
chine is conveyed through these channels into the mold’s cav- 
ity(ies). A basic system consists of gates, heaters, manifolds, 
nozzles, temperature controllers and thermocouples. Depending 
upon the type of heating to be utilized (i.e., direct or indirect), other 
components, such as band heaters for direct heating, can be added. 
(See NYRL 861890 April 19, 1991) 


Stainless Steel Susmic Aramid Kevlar Fiber Woven Fab- 
ric—Heading 7326, HTSUS 


used as an insulating material for molds in an automobile glass 
manufacturing line. 


(See HQRL 962337 June 16, 1999) 


CONCLUSION 


Classification of goods is a complex task. By familiarizing oneself 
with the above basic guidelines, the reader will be able to make an in- 
formed classification determination when dealing with an importation 


of amold, thus ensuring the proper assessment of duties and the accura- 
cy of import statistics. 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: February 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat © portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 
your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 1038-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on Works 
of Art, Collector’s Pieces, Antiques, and Other Cultural Property as part 
of a series of informed compliance publications regarding the classification and 
origin of imported merchandise, and advising the public of regulations or proce- 
dures. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 


STuART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


This Informed Compliance Publication discusses the requirements 
that apply to importations of works of art and other cultural property. 
In addition to the normal rules that apply to all importations, there are 
special rules which apply to certain types of cultural property because 
of international agreements, treaties, or requirements set forth in the 
Customs laws and tariff schedule. 


GENERAL REQUIREMENTS 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the US. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member ofthe Trade Community Should Know About Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 
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The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes)! constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

Most works of art, collector’s pieces, antiques, and cultural property 
will be classified under the provisions of Chapter 97 of the HTSUS. 
However, Chapter 97 does not include: 


Unused postage or revenue stamps, postal stationery (stamped 
paper) or the like, of current or new issue in the country to 
which they are destined (chapter 49); 

Theatrical scenery, studio backdrops or the like, of painted can- 
vas (heading 5907) except if they may be classified in heading 
9706; or 

Pearls, natural or cultured, or precious or semiprecious stones 
(headings 7101 to 7103). 


PAINTINGS, DRAWINGS, PASTELS, COLLAGES AND 
SIMILAR DECORATIVE PLAQUES 


Although original works of art such as paintings, drawings, pastels, 
collages and similar decorative plaques must be declared to Customs, 
most of these articles are entitled to enter the Customs territory of the 


United States duty-free under the provisions of heading 9701. 

In order to qualify under this heading, a painting, drawing, or pastel 
(whether ancient or modern) must be executed entirely by hand. 
However, hand drawn plans and drawings for architectural, engineer- 
ing, industrial, commercial, topographical or similar provisions do not 
fall under this heading, but rather under heading 4906. Articles im- 
ported under heading 4906 are duty free if from a column 1 country, but 
are subject to a 25% ad valorem duty if imported from a column 2 coun- 
try. Heading 9701 does not apply to hand-painted or hand-decorated 
manufactured articles such as wall coverings consisting of hand- 
painted woven fabrics, holiday souvenirs, boxes and caskets, ceramic 
wares (plates, dishes, vases, etc.). These articles are usually classifiable 
under their own appropriate headings and are subject to duty at the 
rate of the manufactured article. 

The heading 9701 provisions apply to the works of art whether they 
are framed or unframed. Frames around paintings, drawings, pastels, 
collages or similar decorative plaques, are classified with those articles, 
provided they are of a kind and of a value normal to those articles. 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché, B-1210 Brussels, 
Belgium. 


2 At the time of issuance of this publication, only products of the following countries were subject to column 2 duty 
rates: Afghanistan, Cuba, Laos, North Korea and Vietnam. However, this list is subject to change. In addition, tempo- 
rary trade sanctions or restrictions may be in effect for products of other countries from time to time. 
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Frames which are not of a kind or of a value normal to the articles are 
classified separately and may be subject to different rates of duty. 

The heading 9701 provisions do not apply to theatrical scenery or 
studio backdrops of painted canvas. These items are classified under 
heading 5907, unless they qualify as antiques over 100 years old in 
which case they are classified under heading 9706. 

Collages and similar decorative plaques, consisting of bits and pieces 
of various materials, assembled so as to form a picture, design or motif 
and glued or otherwise mounted on a backing of wood, paper, textile or 
other material, are classified under subheading 9701.90.00. The back- 
ing may be plain, hand painted or imprinted. Collages range in quality 
from inexpensive mass-produced souvenirs to articles requiring a high 
degree of craftsmanship. Since there is no artist or originality require- 
ment, the key to this provision is that the article must consist of bits and 
pieces (a single piece of material is excluded) forming a picture, design 
or motif and be mounted. See HQ 958591, dated April 5, 1996 (seashell 
plaque); HQ 957621, dated July 12, 1995 (nautical wall display plaque); 
HQ 958360, dated October 13, 1995 (skiing memorabilia shadow box). 


ORIGINAL ENGRAVINGS, PRINTS AND LITHOGRAPHS 


Original engravings, prints and lithographs (whether ancient or 
modern) are classified under subheading 9702.00.00. The expression 
“original engravings, prints and lithographs” means impressions pro- 
duced directly, in black and white or in color, of one or of several plates 
wholly executed by hand by the artist, irrespective of the process or of 
the material employed by him, but excluding any mechanical or photo- 
mechanical process. Original impressions remain in this heading even 
if they have been retouched. The key for this provision is that the plates 
(or stones) must be executed entirely by hand by the artist. From the 
plates (or stones) numerous prints can be produced which would all be 
included under subheading 9702.00.0000. The prints are usually signed 
and numbered, although this is not a requirement. Thus, an original 
print might be marked “Dali, 1/75.” This would be the first of 75 prints 
created from the original plates (or stones). All 75 would be classified 
under subheading 9702.00.0000. 

It is often difficult to distinguish the original article from a copy, fake 
or reproduction, but the relatively small number of impressions and the 
quality of the paper may be useful guides in determining originals. On 
the other hand, evidence of the use of half-tone screens (in photogra- 
vure and heliogravure) and, very often, the absence of the mark left on 
the paper by the plate, may indicate a copy or reproduction. 

This classification applies whether the engravings, prints or litho- 
graphs are framed or unframed. As in heading 9701, frames around 
original engravings, prints and lithographs, are classified with those ar- 
ticles, provided they are of a kind and of a value normal to those articles. 
Frames which are not of a kind or of a value normal to the articles are 
classified separately and may be subject to different rates of duty. 
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ORIGINAL SCULPTURES AND STATUARY, IN ANY MATERIAL 

Heading 9703 covers ancient or modern original sculptures and stat- 
uary in any material. In the following section we discuss which items 
are included, what the term “original” means, whether there are limits 
on how many copies can be made, and whether the sculptures must be 
created by an artist. 

Sculptures may be in any material (stone, reconstituted stone, terra- 
cotta, wood, ivory, metal, wax, etc.), in the round, in relief or in intaglio 
(statues, busts, figurines, groups, representations of animals, etc., in- 
cluding reliefs for architectural purposes). 

These works may be reproduced by various processes including the 
following: 


e The artist carving the work directly from hard materials, or 

¢ The artist modeling soft materials into figures which are then 
cast in bronze or plaster, or are fired or otherwise hardened or 
reproduced by the artist in marble or other hard materials. 


lines: 


He begins by roughing out his idea as a model, also known as a ma- 
quette, (usually on areduced scale) in clay or other plastic material; 
with this as a basis, he then models a “clay form.” This “clay form’ 

is seldom sold, but is usually destroyed after it has served for mold- 
ing avery limited number of copies decided in advance by the artist, 
or it is placed in a museum for study purposes. These reproductions 
include, firstly, the “plaster model” produced directly from the 
“clay form.” This “plaster model” is used either as a model for the 
execution of the work in stone or wood, or for preparing molds for 
casting in metal or wax. 


These two methods, casting (bronze) or carving (marble), are only 
two processes that can be used. Previously it was implied in the Explan- 
atory Notes that these were the only two processes used. Although these 
are the most used, they are only two of many. 

The same sculpture may be reproduced as two or three “copies” in 
marble, wood, wax, bronze, etc., and a few in terra cotta or in plaster. 
Not only the preliminary model, but also the “clay form,” the “plaster 
model” and these “copies” constitute original works of the artist; che 
copies are in fact never quite identical as the artist has intervened at 
each stage with additional modeling, corrections to casts, and for the 
patina imparted to each article. Only rarely does the total number of 
replicas exceed twelve. 

The heading therefore covers not only the original models made by 
the sculptor but also copies and reproductions of those models made by 
the second process described above, whether these are made by the 
sculptor himself or by another artist. 

Additional U.S. Note 1 to Chapter 97 states that: 


Heading 9703 covers not only original sculpture made by the sculp- 
tor, but also the first 12 castings, replicas or reproductions made 
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from asculptor’s original work or model, by the sculptor himself or 
by another artist, with or without a change in scale and whether or 
not the sculptor is alive at the time the castings, replicas or repro- 
ductions are completed. 


The term “original” has been judicially defined as original in design, 
conception and execution, as distinguished from the works of skilled 
craftsmen that are representative of the decorative or industrial arts. 

The standard used in determining whether a creator of a work is a 
professional sculptor rather than a skilled craftsman is that he be a 
graduate of a course in sculpture at a recognized school of art (free fine 
art, not industrial art) or that he be recognized in art circles as a profes- 
sional sculptor by the acceptance of his work in public exhibitions limit- 
ed to the free fine arts. Thus, one who has not received the formal 
education may nevertheless be recognized as a professional sculptor by 
the merit of his publicly exhibited works. 

The limit of sculptures that we allow under heading 9703 in an edi- 
tion is 12. The reason 12 is used (previously 10) is that fine art is nor- 
mally very limited. If an artist such as Edgar Degas creates 15 of a 
particular sculpture, only the first 12 or cast numbers 1 through 12 will 
be allowed in duty free. When an artist such as Salvadore Dali produces 
more than 50 in an edition, it is no longer fine art and none will be al- 
lowed duty free. 


EXCLUSIONS: 
Note 3 to Chapter 97, HTSUS, states that: 


Heading 9703 does not apply to mass-produced reproductions or 
works of conventional craftsmanship of a commercial char- 
acter, even if these articles are designed or created by art- 
ists. 


The Explanatory Notes to heading 9703 explains that several items 


are excluded from this heading, even if they are designed or created by 
artists: 


(a) Ornamental sculptures of a commercial character 

(b) Articles of personal adornment and other works of 
conventional craftsmanship of a commercial character 
(ornaments, religious effigies, etc.) 


(c) Mass produced reproductions in plaster, staff, ce- 
ment, paper maché, etc. 


Thus, if a professional artist produces a piece of jewelry (wearable) 
that is unique, it is not allowed under heading 9703, HTSUS as it is a 
functional object. The same holds true for furniture such as the tables 
and chairs created by Diego Giacometti, a recognized professional art- 
ist. They are functional and useable as furniture and not within the 
guidelines of heading 9703, HTSUS. They can also be considered orna- 
mental sculptures of a commercial character. Please see HQ 963158, 
dated January 14, 2000 which specifically discusses functional sculp- 
tures created by Diego Giacometti. 
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The following Headquarters rulings also concern functional objects: 


¢ HQ 955753, dated May 20, 1994 concerned woven straw bas- 
kets. After discussing the requirements of original sculptures, 
heading 9703, HTSUS, was excluded as the baskets were consid- 


ered works of conventional craftsmanship of a commercial 
character. 


HQ 956267, dated September 19, 1994 concerned “artistic wood 
turnings” such as wall hangings, boxes and perfume containers. 
Since no proof was provided establishing the items as original 
and created by a professional sculptor, and since they were 
works of conventional craftsmanship of a commercial nature, 
heading 9703 HTSUS was not applicable. 


HQ 956544, dated October 19, 1994 concerned boxes covered 
with hand made art paper. Since the boxes were works of the 
decorative arts rather than the free fine arts and were function- 
al (articles of utility), heading 9703, HTSUS was denied. 


HQ 089094, dated August 2, 1991 concerned a steamed-bent ce- 
dar box, puuavandataidieans, and a Whaler’s hat constructed of 
woven grass, bark and root. Since the three articles were all 
functional and considered works of the decorative arts rather 
than free fine arts (works of conventional craftsmanship of a 


commercial character), heading 9703, HTSUS was not applica- 
ble 


IMPORTER RESPONSIBILITIES UNDER HEADINGS 9702 or 9703 


An importer of merchandise under headings 9702 or 9703, HTSUS 
should take care to include the following information as required in 19 
CFR §10.48 which provides as follows: 


§ 10.48 Engravings, sculptures, etc. 


(a) Invoices covering works of art claimed to be free of duty under 
subheadings 9702.00.00 and 9703.00.00, HTSUS, shall show 
whether they are originals, replicas, reproductions, or copies, and 
also the name of the artist who produced them, unless upon ex- 
amination the Customs officer is satisfied that such statement is 
not necessary to a proper determination of the facts. 

(b) The following evidence shall be filed in connection with the 
entry: A declaration in the following form by the artist who pro- 
duced the article, or by the seller, shipper or importer, showin 
whether it is original, or in the case of the sculpture, the teal 
work or model, or one of the first twelve castings, replicas, or repro- 
ductions made from the original work or model; and in the case of 
etchings, engravings, woodcuts, lithographs, or prints made by 
other hand-transfer processes, that they were printed by hand 


“er hand-etched, hand-drawn, or hand engraved plates, stones, or 
ocks: 


I, do hereby declare that I am the producer, seller, shipper or 
importer of certain works of art, namely covered by the an- 
nexed invoice dated; that any sculptures or statuary included 
in that invoice are the original works or models or one of the 
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first twelve castings, replicas, or reproductions made form the 
sculptor’s original work or model; and that any etchings, en- 
gravings, woodcuts, lithographs, or prints made by other 
hand-transfer processes included in that invoice were printed 
by hand from hand-etched, hand-drawn, or hand-engraved 
plates, stones, or blocks. 


In certain instances, the port director may waive the declaration re- 
quirement set forth in paragraph (b) of this section. An importer should 


check with the import specialist at the port of entry for specific entry 
requirements. 


PHILATELIC AND NUMISMATIC MATERIAL AND COLLECTIONS 


Philatelic items such as postage or revenue stamps, stamp-post- 
marks, first-day covers, postal stationery (stamped paper) and the like 
are classified under heading 9704 if they are used or if they are unused 
and are not of current or new issue in the country to which they are des- 
tined. Albums containing collections of such articles are treated as 
forming part of the collections, provided they are of a value normal to 
the collection. 

However, unused postage, revenue or similar stamps of current or 
new issue in the country to which they are destined are classified under 
subheading 4907.00.00, and are duty free only if imported from a col- 
umn 1 country. Maximum cards and first-day covers not bearing post- 
age stamps are classified under heading 4817 or Chapter 49, 
respectively. Trading stamps or savings stamps given by merchants to 
customers and redeemable for gifts or rebates on purchases are classi- 
fied under heading 4911. 

Numismatic (coin and money) collections and collector’s pieces are 
classified under heading 9705 with other types of collections (see be- 
low). For statistical purposes, gold coins are classified under the provi- 
sions of subheading 9705.00.00.30, while other coins are classified 
under subheading 9705.00.00.60. Coins which are so battered or bent 
that they are clearly fit only for re-melting are generally classified in the 
headings for scrap and waste metal. Coins which are legal tender in the 
country of issue fall in heading 7118. If they are in current circulation 
and are being imported for monetary purposes, they are admitted with- 
out formal entry but may be subject to currency and monetary instru- 
ment reporting requirements if an amount exceeding $10,000 on any 
one occasion is brought into the U.S. Coins or medals mounted as jewel- 
ry are classified in Chapter 71 or heading 9706. 

Goods produced as acommercial undertaking to commemorate, cele- 
brate, illustrate or depict an event or any other matter, whether or not 
production is limited in quantity or circulation, do not fall under 
heading 9705 as collections or collectors’ pieces of historical or numis- 
matic interest unless the goods themselves have subsequently attained 
that interest by reason of their age or rarity. 
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COLLECTIONS 
In addition to collections and collector’s pieces of numismatic inter- 
est, collections and collectors’ pieces of zoological, botanical, mineral- 
ogical, anatomical, historical, archeological, palaeontological, or 
ethnographic interest are also classified under heading 9705, specifical- 
ly subheading 9705.00.00.90. This subheading includes, for example: 


¢ Articles being the material remains of human activity suitable 

for the study of the activities of earlier generations, such as: 
mummies, sarcophagi, weapons, objects of worship, articles of 
apparel, articles which have belonged to famous persons. 
Articles having a bearing on the study of the activities, man- 
ners, customs and characteristics of contemporary primitive 
peoples, for example, tools, weapons or objects of worship, 
Geological specimens for the study of fossils (extinct organisms 
which have left their remains or imprints in geological strata), 
whether animal or vegetable. 


ANTIQUES 
Antiques are classified under heading 9706. In order to qualify as an 
antique for Customs purposes, the article must be over 100 years of age 
at the time of importation. Whenever an article is entered for sale under 
heading 9706, and later determined to be not over 100 years of age, a 
duty of 6.6 percent ad valorem for articles subject to column 1—general 
treatment, free of duty for goods originating in the territory of Canada 


or aduty of 25 percent ad valorem for articles subject to column 2 treat- 
ment will be assessed in addition to any other duty or penalty imposed 
on that article under the tariff schedule. Normally, theatrical scenery, 
studio backdrops or the like, of painted canvas must be classified under 
heading 5907, not chapter 97. However, if such items are over 100 years 
old, they are classifiable under this provision. Articles, such as original 
paintings (9701), engravings (9702) or sculptures (9703), and stamps or 
collections (9704 and 9705) which are classifiable under the other pro- 
visions of chapter 97, and articles such as pearls (7101) and precious or 
semi-precious stones (7103) are not classifiable under heading 9706, 
even if over 100 years old. 

Provided they retain their original character, the heading includes 
antique articles that have been repaired or restored. For example, the 
heading includes antique furniture incorporating parts of modern 
manufacture. However, if the essential character is changed, or more 
than 50% of the item has been repaired or restored, the item is no longer 
considered an antique and is subject to duty. 


SPECIAL RULES FOR PROTECTED CULTURAL PROPERTY 
A violation of a foreign export control law is not in and of itself 
grounds for Customs action. To qualify for protection as cultural prop- 
erty, an imported item must generally fall under one of the Acts listed 
below. Of course, if a violation of U.S. law occurs, the articles may be 


subject to seizure and forfeiture under U.S. law regardless of foreign 
law. 
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THE PRE-COLUMBIAN MONUMENTAL ACT 


The Pre-Columbian Monumental, Architectural Sculpture or Murals 
Act of 1972 (“Pre-Columbian Monumental Act”), 19 U.S.C. 
§§2091-2095 and the implementing regulations at 19 C.FR. 
§§12.105-12.109 govern the importation of stone carvings and wall art 
that: 


¢ are the product of a pre-Columbian Indian culture of one of the 
following countries: Belize, Bolivia, Columbia, Costa Rica, Do- 
minican Republic, Ecuador, El Salvador, Guatemala, Hondu- 
ras, Mexico, Panama, Peru, or Venezuela, AND 
are pre-Columbian monumental or architectural sculptures or 
murals including: 
¢ stone monuments such as altars and altar bases, archways, 
ball court markers, basins, calendars, and calendrical 
markers, columns, monoliths, obelisks, statues, stelae, sar- 
cophagi, thrones, zoomorphs; 
architectural structures such as aqueducts, ball courts, 
buildings, bridges, causeways, courts, doorways (including 
lintels and jambs), forts, observatories, plazas, platforms, 
facades, reservoirs, retaining walls, roadways, shrines, 
temples, tombs, walls, walkways, wells; 
architectural masks, decorated capstones, decorative 
beams of wood, frescoes, friezes, glyphs, graffiti, mosaics, 
moldings, or any other carving or decoration which had 
been part of or affixed to any monument or architectural 
structure, including cave paintings or designs; or 
any fragment or part of any stone carving or wall art listed 
in the preceding subparagraphs. 


If entry into the Customs territory of the United States is sought for 
any articles listed above, the importer will be required to file one of the 
following with the port director of Customs at the time of making entry: 


¢ Acertificate, issued by the Government of the country of origin 
of such sculpture or mural, in aform acceptable to the Secretary 
of the Treasury, certifying that such exportation was not in 
violation of the laws of that country; or 
Satisfactory evidence that such sculpture or mural was ex- 
ported from the country of origin on or before June 1, 1973; or 
Satisfactory evidence that such sculpture or mural is not an ar- 


ticle subject to the Pre-Columbian Monumental Act and regula- 
tions. 


If the required certificate or evidence is not presented to Customs, the 
articles may be detained for 90 days (or longer, if authorized by Cus- 
toms) to allow the importer to obtain the required documentation. If 
the certificate or evidence is not presented in the required time period, 
the articles may be seized and forfeited. For purposes of this law, the 
term “country of origin,” as applied to any pre-Columbian monumental 
or architectural sculpture or mural, means the country where the 
sculpture or mural was first discovered. 
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THE UNESCO ConvVENTION AND U.S. IMPLEMENTATION 


The 1970 UNESCO Convention on the Means of Prohibiting and Pre- 
venting the Illicit Import, Export, and Transfer of Ownership of Cultur- 
al Property (“UNESCO Convention”), has been implemented in the 
United States by enactment of the Convention on Cultural Property Im- 
plementation Act (“Cultural Property Act”), 19 U.S.C. §§ 2601-2613 
and the adoption of regulations at 19 C.FR. §§ 12.104-12.104i. Under 
the Cultural Property Act, the United States may enter into a bilateral 
agreement with another nation which has ratified, accepted, or acceded 
to the 1970 UNESCO Convention (a “State Party”) or multilateral 
agreements with other nations to restrict the importation of archeolog- 
ical or ethnological materials which are in jeopardy of pillage. 

Under the Cultural Property Act and regulations, no archaeological 
or ethnological material designated pursuant to 19 U.S.C. §2604 and 
listed in 19 CFR §12.104g, that is exported (whether or not such ex- 
portation is to the U.S.) from the State Party after the designation of 
such material under 19 U.S.C. §2604 may be imported into the US. un- 
less the State Party issues a certificate or other documentation which 
certifies that such exportation was not in violation of the laws of the 
State Party. The designations may be pursuant to a bilateral or multi- 
lateral agreement or because of emergency action. 

As of the date of publication, the U.S. had entered into agreements 


with State Parties imposing import restrictions on the designated cul- 
tural property listed in 19 CFR §12.104g and reproduced below: 





ak 
State Party | Designated Cultural Property T.D. Number 


El] Salvador Archaeological material representing | T.D. 95-20 extended 
Prehispanic cultures of E] Salvador by T.D. 00-16 


Canada | Archaeological artifacts and ethnologi- | T.D. 97-31 
cal material culture of Canadian ori- 
gin 


oo sep 
Guatemala Archaeological material from sitesin | T.D. 97-81 


the Peten lowlands of Guatemala, 
and related Pre-columbian material 
from the highlands and the southern 
coast of Guatemala 
ee ee ag Ra a a 
Italy Archaeological material of pre-Classi- | T.D. 01-06 
cal, Classical, and Imperial Roman 

| periods ranging approximately from 

the 9t® century B.C. to the 4" centu- 

ry A.D. 

ened es 


Archaeological material from the Niger| T.D. 97-80 
River Valley Region, Mali, and the 
Bandiagara Escarpment (Cliff) form- 
ing part of the remains of the sub- 
Sahara culture 


Archaeological material of pre-Colum- | T.D. 00-75 
bian cultures ranging approximately 


| from 8000 B.C. to 1500 A.D. 
Archaeological artifacts and ethnologi- | T.D. 97-50 


cal material from Peru 
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In addition, the following emergency actions imposing import re- 
strictions had been imposed on the described cultural property of State 
Parties listed in 19 CFR §12.104g and reproduced below: 


Cultural Property | T.D. No 


= 
State Party | 
——— T ——SS ee : ee = 
Bolivia Antique ceremonial textiles from Coro-| T.D. 89-37, ex- 
} ma tended by T.D. 
93-34 
——— : 3 a | are 
Cambodia | Khmer stone archaeological material | T.D. 99-88 
from Cambodia 


¢ ‘yprus 


| 
| 
| 


| 
f 1 s 
Byzantine ecclesiastical and ritual eth- | T.D. 99-35 


| nological materials from Cyprus 


In addition, no article of cultural property which was documented 
as being part of the inventory of a museum or religious or secular 
public monument or similar institution in any State Party which was 
stolen from such museum, monument, or institution after April 12, 
1983, or after the date of entry into force of the UNESCO Convention 
for the State Party, whichever date is later, may be imported into the 
US. 

The term, archaeological or ethnological material means— 


Any object of archaeological interest. However, no object 


may be considered to be an object of archaeological interest un- 
less such subject— 


¢ Is of cultural significance; 

¢ Is at least 250 years old; and 

¢ Was normally discovered as a result of scientific excava- 
tion, clandestine or accidental digging, or exploration on 
land or under water; or in addition to the previous para- 
graphs; 
Meets such standards as are generally acceptable as ar- 
chaeological such as, but not limited to, artifacts, buildings, 
parts of buildings, or decorative elements, without regard 
to whether the particular objects are discovered by explora- 
tion or excavation; 


Any object of ethnological interest. However, no object may 


be considered to be an object of ethnological interest unless the 
object— 


¢ Is the product of a tribal or nonindustrial society, and 

¢ Is important to the cultural heritage of a people because of 
its distinctive characteristics, comparative rarity, or its 
contribution to the knowledge of the origins, development 
or history of that people; 


Any fragment or part of any object referred to in paragraphs (1) 
or (2) above which was first discovered within, and is subject to 
export control by the State Party. 





AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


{ property includes the following categories, 
h article is specifically designated by any State 


und specimens of fauna, flora, minerals and 
s of palaeontological interest; 

history, including the history of science and 

-y and social history, to the life of national 

ists and artists and to events of national 


iC al excavations (including regular and 
haeological discoveries; 
- historical monuments or a rchaeological 


>mbered; 


2ars old, such as inscriptions, coins 


such as: 
‘s and drawings produced entirely by 
ort and in any material (excluding indus- 
manufactured articles decorated by 


statuary art and sculpture in any materi- 


prints and lithographs; 
semblages and montages in any materi- 


incunabula, old books, documents and 
interest (historical, artistic, scientific, 

( ollections; 
1 similar stamps, singly or in collections; 
und, photographic and cinematographic 


than 100 years old and old nzusical in- 


the term museum means a public 
titution organized on a permanent 
s for es esthetic purposes, which, utilizing a 
paiieaelins ul staf 1s or utilizes tangible objects, cares for them, and 
exhibits them to the public on a regular basis 

The Cultural Property Act applies to the Customs Territory of the 
United States (the fifty states, District of Columbia and Puerto Rico), 
the L U.S. V irgin Islands and any other territory or area the foreign rela- 

the U.S. is responsible. 

In order to import material wt 1as been designated, one of the fol- 

lowing must be presented at the time of entry: 


O 
} 
KU 


i 
ich 


ificat r documentation issued by the government 
of the country of origin certifying that the exportation was not 
in violation of the laws of that country, or 
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¢ satisfactory evidence that the designated material was exported 
from the State Party not less that 10 years before the date of 
entry and neither the person for whose account the material 
was imported (or any related party) contracted for, or acquired 
an interest in the material more than one year before the date of 
entry, or 
satisfactory evidence that the designated material was exported 
from the State Party on or before the date that the material was 
designated under 19 U.S.C. §2604. 

Detailed requirements may be found in the regulations, 19 CFR 
§12.104c. 

If, at the time of entry an importer cannot produce the documentary 
evidence to comply with the Cultural Property Act, the articles may be 
detained for 90 days (or longer, if authorized by Customs) to allow the 
importer to obtain the required documentation. Ifthe certificate is not 
presented in the required time period, the articles may be seized and 
forfeited. 

Articles of cultural property imported from any foreign country for 
temporary exhibition or display in not-for-profit cultural institutions 
within the United States may be protected by statute from civil and 
criminal seizure if certain requirements are satisfied prior to importa- 
tion. [See: An Act to render immune from seizure under judicial process 
certain objects of cultural significance imported into the United States 


for temporary display or exhibition, and for other purposes (“Immunity 
from Seizure Act”), 22 U.S.C. § 2459 and 19 C.ER. § 12.104h(a)]. 


OTHER STOLEN OR SMUGGLED PROPERTY 
Cultural property and other articles, which were stolen, smuggled 
into the United States, or not declared to Customs are subject to seizure 
and forfeiture under the Customs and related laws (18 U.S.C. $545, 19 
U.S.C. §§1497, 1595a) and the persons involved in such violations may 
be subject to civil and criminal penalties (18 U.S.C. §§545, 2314, 19 
U.S.C. §§1497, 1595a). 


CHAPTER 97 HARMONIZED TARIFF SCHEDULE OF THE 
UNITED STATES (2001) 


WORKS OF ART, CCLLECTORS’ PIECES AND ANTIQUES 
Notes 


1. This chapter does not cover: 


(a) Unused postage or revenue stamps, postal stationery 
(stamped paper) or the like, of current or new issue in the 
country to which they are destined (chapter 49); 

(b) Theatrical scenery, studio backdrops or the like, of 
painted canvas (heading 5907) except if they may be classified 
in heading 9706; or 

(c) Pearls, natural or cultured, or precious or semiprecious 
stones (headings 7101 to 7103). 


2. For the purposes of heading 9702, the expression ass. sone en- 
gravings, prints and lithographs” means impressions produced di- 
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rectly, in black and white or in color, of one or of several plates 
wholly executed by hand by the artist, irrespective of the process or 
of the material employed by him, but not including any mechanical 
or photomechanical process. 

3. Heading 9703 does not apply to mass produced reproductions 
or works of conventional craftsmanship of a commercial character, 
even if these articles are designed or created by artists. 

4. (a) Subject to notes 1 through 3 above, articles of this chapter 
are to be classified in this chapter and not in any other chapter of 
the tariff schedule. 

(b) Heading 9706 does not apply to articles of the preceding head- 
ings of this chapter. 

5. Frames around paintings, drawings, pastels, collages or simi- 
lar decorative plaques, engravings, prints or lithographs are to be 
classified with those articles, provided they are of a kind and ofa 
value normal to those articles. Frames which are not of a kind or of 
avalue normal tothe articles referred to in this note are to be classi- 
fied separately. 


Additional U.S. Notes 


1. Heading 9703 covers not only original sculpture made by the 
sculptor, but also the first 12 castings, replicas or reproductions 
made from asculptor’s original work or model, by the sculptor him- 
self or by another artist, with or without a change in scale and 
whether or not the sculptor is alive at the time the castings, replicas 
or reproductions are completed. 

2. Whenever an article is entered for sale under heading 9706, 
and thereafter determined to be not over 100 years of age, a duty of 
6.6 percent ad valorem for articles subject to column 1—general 
treatment, free of duty for goods originating in the territory of Can- 
ada or a duty of 25 percent ad valorem for articles subject to column 
2 treatment shall be assessed thereon in addition to any other duty 
or penalty imposed on such article under the tariff schedule. 


9701 Paintings, drawings and pastels, executed entirely 
by hand, other than drawings of heading 4906 and 
other than hand-painted or hand-decorated 
manufactured articles; collages and _ similar 
decorative plaques; all the foregoing framed or not 
framed: 

9701.10.00 00 Paintings, drawings and pastels 

9701.90.00 00 Other 

9702.00.00 00 Original engravings, prints and _ lithographs, 
framed or not framed 

9703.00.00 00 Original sculptures and statuary, in any material 


9704.00.00 00 Postage or revenue stamps, stamp-postmarks, 
first-day covers, postal stationery (stamped paper) 
and the like, used, or if unused not of current or 
new issue in the country to which they are destined 
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9705.00.00 Collections and collectors’ pieces of zoological, 
botanical, mineralogical, anatomical, historical, 
archeological, paleontological, ethnographic or 
numismatic interest 

Numismatic (collector’s) coins: 
30 Gold 
60 Other 
90 Other 


9706.00.00 Antiques of an age exceeding one hundred years 
20 Silverware 
40 Furniture 
60 Other 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


What Every Member of the 
Trade Community Should Know About: 


Classification of 
Flat Panel 


An Informed Compliance Publication 


March 2001 





U.S. CUSTOMS SERVICE 


NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
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your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader”. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Classification of Flat Panel Dis- 
plays as part of aseries of informed compliance publications regarding the classi- 
fication and origin of imported merchandise. We sincerely hope that this 
material, together with seminars and increased access to Customs rulings, will 
help the trade community to improve, as smoothly as possible, voluntary com- 
pliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1800 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also for 
determining whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know About Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes)! constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché 30, B-1210 Brus- 
sels, Belgium. 
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This publication discusses the tariff classification and related issues 
for flat panel displays. Flat panel displays are rapidly becoming the me- 
dium for the visual presentation of electronic data and information. 
Since their humble beginnings approximately 20 years ago, they have 
steadily advanced in technology and affordability, and, consequently, in 
popularity. Today, they are commonplace in a wide range of products 
from personal computers to camcorders to industrial equipment. In 
short, they are electronic devices that are designed to display text or 
graphics through the conversion of information received as electrical 
signals into visible images on a display glass. As opposed to the conven- 
tional cathode ray tube (CRT), flat panel displays are lightweight and 
more portable, thus enhancing their practical use in a technology driv- 
en environment. 


TERMINOLOGY 


For purposes of this discussion, the term “flat panel display module” 
will be used to refer to a complete flat panel display. Customs has de- 
fined a flat panel display module as follows: 


A thin flat electronic device consisting ofa glass sandwich and asso- 
ciated electronic systems, used to display information in text (al- 
phanumeric), graphic, or image form. It converts information 
received as electronic signals into images on a screen. The glass 
panels contain rows and columns of dot-like pixels (picture ele- 
ments) that are activated or deactivated by an electronic impulse to 
make the images. 


A flat panel display module generally consists of the following compo- 
nents: 


1. Display Glass Assembly—Processed glass substrate that typi- 
cally incorporates patterned row and column electrodes, a material 
that reacts to a change in voltage (e.g., liquid crystal, gas, film phos- 
phor), and contact pads for interconnecting the drive electronics to 
each row and column electrode. 

2. Drive Electronics—Integrated circuits that provide voltages to 
drive the row and column electrodes. Drive electronics are custom- 
ized according to the type, size and capability of the glass display 
assembly. 

3. Control Electronics—Integrated circuits that decode and in- 
terpret the signals sent by the end-user system and transmit the 
signals to the drive electronics. Control electronics are also cus- 
tomized for the individual display. 

4. Mechanical Package—The frame that mounts the printed cir- 
cuit boards for the drive and control electronics to the display glass. 
The mechanical package also adds strength and protection to the 
display glass and provides the means whereby the user mounts the 
display into the end-user system. 

5. Power Supply—An electronic circuit that provides appropri- 
ate voltages for the flat panel display. Many of the voltages required 
by the displays are not standard and require ananaee power sup- 





68 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


plies. The power supply may be placed on a module separate from 
the other electronic boards. 


There are several types of commercially known flat panel 
display modules. Customs has applied the following defini- 
tions, based on the material used to display the visible charac- 
ter/graphic information: 


Liquid Crystal (LCD)—Incorporates liquid crystal display fluids 
in a glass envelope with coatings on the internal glass. This fluid 
“lights up” when electric current interacts with the fluid. 


Light Emitting Diode (LED)—Uses a semiconductor diode that 
emits light when charged. LED’s are usually red. 


Electroluminescent (EL)—Zinc sulfide or other materials that 
emit fluorescence when a current is applied. 


Vacuum Fluorescent Display (VFD)—Consists of a cathode, 
grid, and anode sealed in a high-vacuum glass envelope. The cath- 
ode is a directly heated, fine tungsten wire coated by an alkaline 
earth metal oxide. The grid is a thin metal mesh, and the anode is a 
segment or dot formed as a conductive electrode on which phos- 
phor is printed. The shape of the phosphor segment or the arrange- 
ment of illuminated phosphor dots creates the characters or 
symbols. 


Gas Plasma—Electrical current interacts with electrodes causing 


ultraviolet radiation. This activates red, green and blue phosphor, 
thereby producing colored light. 


CLASSIFICATION 


In 1997, Customs conducted an extensive review of the classification, 
under the Harmonized Tariff Schedule of the United States (HTSUS), 
of flat panel display modules and related products. As aresult, anumber 
of Headquarters rulings have been issued that have addressed this is- 
sue. Accordingly, the following guidelines should now be used when 
classifying all flat panel display modules. It should be noted that al- 
though certain finished products, such as video monitors, may be clas- 
sified in one of the HTSUS headings mentioned below, these guidelines 
only pertain to the classification of display modules that are incorpo- 
rated into such finished products. 


HEADING 8471, HTSUS 


Flat panel display modules, i.e., a flat panel, regardless of the type 
(LED, LCD, EL, or other), with row and column drivers, are classifiable 
under subheadings 8471.60.30 and 8471.60.45 only if they meet the fol- 
lowing requirements as set forth in Note 5(b), Chapter 84, HTSUS: 


e They are connectable to a central processing unit (CPU) 
They are capable of receiving data from an automatic data 
processing (ADP) system 


¢ They are principally or solely used in an ADP system 
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The applicable HTSUS provisions (italicized and in bold) are as fol- 
] 


iOWS: 


8471 Automatic data processing machines and units 
thereof; magnetic or optical readers, machines for 
transcribing data onto data media in coded form 
and machines for processing such data, not 
elsewhere specified or included (con.): 
Input or output units, whether or not 
containing storage units in the same housing: 
Combined input/output units 
With cathode-ray tube (CRT): 
Color 
Other 
Other 
Other: 
Keyboards 
Display units: 
Without cathode-ray tube 
(CRT), having a _ visual 
display diagonal not exceed- 
ing 30.5 cm 
Other: 
8471.60.35 00 With color cathode-ray tube 
(CRT) 
8471.60.45 Other 
40 With cathcde-ray tube 
(CRT) 
80 Other 
The issue of principal/sole use has been difficult to ascertain in the 
past. As a result of this review by Customs, it has been determined that 
only specific size flat panel display modules are principally used in ADP 
systems and conform to industry standards. 
In HQ 957795, dated March 3, 1997, the following pixel size configu- 
ations were determined to be principally used in ADP: 


340x480 (VGA—Video Graphics Array) 

6 640x400 | EGA—Enhanced Graphics Adapter) 
640x350 (EGA) 

640x200 (CGA_-Color Graphics Adapter ) 


In addition, HQ 959945, dated November 19, 1997, ruled that 


1024x760 (XGA—Extended Graphics Array), 
800x600 (SVGA—Super Video Graphics Array) 
480x320 (1/2 VGA) 


we) 


Omd 
oro 


8471.60.20 


CO 
OQ 


8471.60.30 


S 
S 


were also classifiable in heading 8471 based on principal use. It should 
be noted that principal use for the 480x320 (1/2 VGA) was based on lim- 


ited information for only two models of a Personal Digital Assistant 
(PDA). 
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HEADING 8531, HTSUS 


In order for a flat panel display module to be considered an indicator 
panel classifiable under subheadings 8531.20.00 (LCD/LED) or 
8531.80.90 (Other), there is one fundamental requirement. Since indi- 
cator panels are listed as an example of a type of visual signaling appa- 
ratus under heading 8531, an indicator panel classified under 
subheading 8531.20.00 or 8531.80.90 must be of the type that is princi- 
pally used to perform a signaling function. With respect to indicator 
panels, the term “signaling” has been ruled on as the providing of cer- 
tain limited indication information to a user, such as measurement, 
coordinates, flow, etc. In this regard, HQ 955062, dated March 21, 1994, 
should be noted. Products such as flat panel display modules for bar 
code scanners, price link displays and global positioning devices are 
among the items considered classifiable under subheadings 8531.20.00 
and 8531.80.90 based on their use as a type of signaling device. 

The applicable HTSUS provisions (italicized and in bold) are as fol- 
lows: 


8531 Electric sound or visual signaling apparatus (for 
example, bells, sirens, indicator panels, burglar or 
fire alarms), other than those of heading 8512 or 
8530; parts thereof: 


* * ss * * x 


8531.20.00 Indicator panels incorporating liquid 
crystal devices (LCD’s) or light emitting 
diodes (LED’s) 

20 Incorporating LCD’s 
40 Other 
8531.80 Other apparatus: 


8531.80.40 00 Paging alert devices. 
Other: 


8531.80.70 00 Flat panel displays of paging 
alert devices of subheading 
8531.80.40 
8531.80.90 Other 
Indicator panels: 
10 Incorporating _ electric 
discharge (fluorescent) 


devices 
25 Other 


During the process of establishing a principal use standard for flat 
panel display modules used in ADP applications, Customs issued sever- 
al rulings that classified certain “graphic” display modules in heading 
8531 based on the finding that the principal use of those particular pixel 
configurations was in applications that were considered “signaling.” 
The following rulings provide examples of the types of “graphic” flat 
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panel display modules that are classifiable in either subheadings 
8531.20.00 or 8531.80.90: 


HQ 959945 
HQ 960110 
HQ 960317 
HQ 960315 
HQ 960314 


The information supplied by these modules was determined to be of the 
type that is considered ofa limited indicating nature. Although the con- 
cept of “limited indication” can be somewhat subjective, the body ofrul- 
ings on this issue should provide concrete examples as to the type of 
“graphic” display modules considered classifiable in subheadings 
8531.20.00 or 8531.80.90 

In addition to the “graphic” type display module, there is a type that 
provides information in an alpha/numeric format. This is referred to as 
a “character” display module. In HQ 952973, dated August 5, 1993, it 
was held that only those “character” display modules that are limited 
by design and function to that of “signaling” are classifiable in heading 
8531. Furthermore, this ruling established a guideline for “limited by 
design and function” by stating that “character” disp'ay modules hav- 
ing 80 or less characters are restricted to signaling functions by virtue 
of their operational limitations. An example of this can be found in HQ 
960608, dated November 19, 1997, in which several 4X40 character (4 
lines, 40 characters per line) LCD modules did not meet the terms of 
heading 8531 because they exceeded the 80 character limitation. 


OTHER HTSUS HEADINGS 


Flat panel display modules not classifiable in subheadings 
8471.60.30 and 8471.60.45, or in subheadings 8531.20.00 and 
8531.80.90, are probably classified in either subheading 9013.80 if 
LCD, or in subheading 8543.89.92 if other than LCD. Heading 9013 cov- 
ers, in part, Liquid Crystal Devices not constituting articles provided 
for more specifically in other headings. An LCD module that is not of 
the size determined to be principally used in ADP applications (heading 
8471), or that is not considered an indicator panel (heading 8531), is 
classifiable in subheading 9013.80 as a liquid crystal device. 

The applicable HTSUS provisions (italicized and in bold) are as fol- 
lows: 


9013 Liquid crystal devices not constituting articles 
rovided for more specifically in other headings; 
asers, other than laser diodes; other optical 
appliances and instruments, not specified or 
included elsewhere in this chapter; parts and 
accessories thereof: 


* * * * * * 


9013.80 Other devices, appliances and instruments: 
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9013.80.20 00 Hand magnifiers, magnifying glasses, 
loupes, thread counters and similar 
apparatus 

9013.80.40 00 Door viewers (door eyes) 

9013.80.70 00 Flat “ager displays other than for 
articles of heading 8528 

9013.80.90 00 Other 


Likewise, a flat panel display module other than an LCD type that 
does not meet the requirements for heading 847lor heading 8531 is 
classifiable in subheading 8543.89.9200 as an other electrical machine 
or apparatus, * * *, not specified or included elsewhere in Chapter 85. 

The applicable HTSUS provision (italicized and in bold) is as follows: 


8543 Electrical machines and apparatus, having 


individual functions, not specified or included 
elsewhere in this chapter; parts thereof: 


* * * * * * 


Other machines and apparatus: 
* * ok * 
Other: 


* * 


Other: 


8543.89.92 00 Electrical machines with 
translation or _ dictionary 
functions; flat . displays 

o 


other than 
heading 8528 


In addition to complete LCD flat panel display modules, subheading 
9013.80 (specifically, 9013.80.90) also applies to the classification of 
glass sandwiches (sometimes referred to as glass cells or flat panel dis- 
plays). Glass sandwiches (glass cells/flat panel displays) consist of two 
pieces of processed glass with a layer of liquid crystal material between 
the pieces of glass. There are no control electronics (row and column 
drivers) in a glass sandwich, although, as noted in the Explanatory 
Notes of the Harmonized Commodity Description and Coding System, 
electrical connections may or may not be included. 

In this regard, Sharp Microelectronics Technology, Inc. v. U.S., 20 CIT 
793 (1996), 932 FSupp 1499) affd. 122 F 3d 1446 (Fed. Cir. 1997) dated 
Sept. 2, 1997 should be noted. Sharp’s glass cells were designed for use 
as part of the display screen for a computer. Both the Court of Interna- 
tional Trade (CIT) and the Court of Appeals for the Federal Circuit 
(CAFC) held that these glass cells were classifiable under subheading 
9013.80.60, as opposed to parts of ADP apparatus in subheading 
8473.30.50. As a result of the Information Technology Agreement 
(ITA), subheading 9013.80.60 was replaced on July 1, 1997 by subhead- 
ings 9013.80.70 and 9013.80.90. Subheading 9013.80.70 applies to LCD 
flat panel display modules that are for use in articles other than those 


r articles of 
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provided for in heading 8528. Subheading 9013.80.90, described as 
“other,” applies to glass cells/flat panel displays (glass sandwiches), and 
LCD flat panel display modules for use in articles provided for in head- 
ing 8528. 

The reference to heading 8528 is due to the fact that LCD flat panel 
display modules for use with reception apparatus of that heading are 
classifiable in subheading 9013.80.90. Subheading 8529.90.53 (a parts 
provision for heading 8528) covers flat panel screen assemblies for vari- 
ous television reception devices. Since the CIT and Headquarters have 
held that subheading 9013.80 is more specific than a parts provision, 
subheading 9013.80.90 would apply to an LCD flat panel screen assem- 


bly used in television reception apparatus. 


Ruling Number 


HQ 088225 
HQ 951288 


HQ 953115 
HQ 952973 


HQ 954364 
HQ 955447 


HQ 955294 


HQ 955062 
HQ 952722 
HQ 957723 
HQ 956870 
HQ 957795 
HQ 960937 


HQ 960284 


(/A 2/95) 


CLASSIFICATION RULINGS 


Date 


‘Jan. 31, 1991 


July 7, 1992 


May 10, 1993 
Aug. 5, 1993 


Jan. 27, 1994 
Feb. 9, 1994 


Mar. 18, 1994 


"Mar. 21, 1994 


Sept. 27, 1994 
June 2, 1995 
July 27, 1995 
Mar. 3, 1997 
Nov. 19, 1997 


Nov. 19, 1997 


Description 


“LCD for price link display 


LCD’s ; 2 line; 16 character 
1 line; 64 characters 

1 line; 200 characters 
(*modified HQ 952973) 
LCD’s for avionics system 


LCD’s; 80 or less characters 


Over 80 char., no ADP app’! 
Principal use in ADP 
LCD’s for traffic alert 
LCD’s with char. Graphics 
Glass sandwich 


LCD’s for bar code scan 
LCD’s for GPS system 


LCD’s for various app’! 
LCD’s for var. app’! 
Low Character LCD 


| LCD Panels for WP 


EL for use in ADP 


LCD for Pers. Digital 
Assistant 


1/4 VGA EL Display 


Classification 
8531.20.00 
8531.20.00 
9013.80.60 * 
9013.80.60 


8531.20.00 
8531.20.00 
9013.80.60 
8471.92.30 
8531.20.00 
8531.20.00 
9013.80.60 


8531.20.00 


8531.20.00 
8531.20.00 
8531.20.00 
9013.80.60 
8471.60.30/45 
8531.20.00 


8531.20.00 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

In order to provide information to the public, Customs has issued a series of 
informed compliance publications, and videos, on new or revised Customs re- 
quirements, regulations or procedures, and a variety of classification and valua- 
tion issues. 

The Port of San Francisco, the National Invoice Quality Group, the Dallas 
Strategic Trade Center (Office of Strategic Trade), and the National Commodity 
Specialist Division (Office of Regulations & Rulings) have prepared this publica- 
tion on Improving Information Technology Invoice Descriptions as part of 
a series of informed compliance publications regarding the classification and ori- 
gin of imported merchandise. We sincerely hope that this material, together with 
seminars and increased access to Customs rulings, will help the trade community 
to improve, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STuaRT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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Heading 8532 
Heading 8533 
Heading 8534 
Heading 8535 
Heading 8536 
Heading 8537 
Heading 8538 
Heading 8540 
Heading 8541 
St PS cna bo sere swde ee neh eae wan 
Heading 8543 
Heading 8544 
Heading 8546 
Heading 8547 
Heading 8802 
Heading 8803 
Heading 9001 
Heading 9013 

Summation 
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U.S. CUSTOMS SERVICE 


INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also for 
determining whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know About: Tariff 
Classification. Customs valuation requirements are separately dis- 
cussed in a companion publication entitled, What Every Member of the 
Trade Community Should Know About: Customs Value. Both of these 
publications are available from the Customs World Wide Web pages on 
the Internet (see the Additional Resources and Information section for 
information on accessing these sources and obtaining additional Cus- 
toms Service publications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes) constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché 30, B-1210 Brus- 
sels, Belgium. 
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This publication emerged from needs expressed by trade members in 
the Information Technology Primary Focus Industry (“PFI”) for assis- 
tance in describing imported merchandise. Most of the larger compa- 
nies in the industry have completed, or are in the process of completing, 
their own internal reviews of systemic/historical problems contribut- 
ing to low compliance. Findings to date reveal that poor or inadequate 
invoice product descriptions are a root cause of many of the companies’ 
non-compliance. Consequently, they have asked the United States Cus- 
toms Service for guidance in improving invoice product descriptions. 

While it is recognized that no two importers have the same needs, 
there are still many similarities among importers. Additionally, both 
importers and Customs agree that improved invoice descriptions, 
which provide sufficient information necessary to classify imported 
merchandise, would ultimately assist in raising account and industry 
compliance. 

As mentioned in the Preface to this publication, the Customs Modern- 
ization Act (the “Mod Act”), established the concepts of “shared respon- 
sibility” and “informed compliance.” One of the most significant effects 
of the Mod Act is the requirement that parties exercise “reasonable 
care” when importing into the United States. 

Companies in the Information Technology industry are challenged 
by rapidly evolving technology, which is highly technical and speciali- 
zed. New products and new uses for existing technologies are constantly 
being developed. This constant change requires greater diligence on the 
part of the importer in order to ensure that reasonable care is demon- 
strated. 

The intent of this publication is to provide basic informed compliance 
guidance for improving product descriptions by providing: working ex- 
amples of company business processes/practices; and, questions im- 
porters can ask to ensure product descriptions are accurate and 
complete. Companies that have realized the importance of providing 
complete and accurate invoice descriptions to Customs graciously 
agreed to assist in this effort. Their real life examples and willingness to 
provide assistance to other industry importers is to be commended. 

The Customs working group dedicated to delivering this product was 
lead by the port of San Francisco and included volunteers from various 
locations and organizational units from across the country. Further, 
personnel from headquarters (HQ) Office of Field Operations (OFO), 
Office of Strategic Trade (OST), and Office of Regulations & Rulings 
(OR&R), including the National Commodity Specialist Division 
(NCSD) in New York, were involved in review and approval of this pu- 
blication. In addition, a vital role was provided by representatives from 
the Information Technology PFI trade community. 


THE RoapD To COMPLIANCE 


All the importers who provided working examples of their business 
practices recognize the benefits of compliance and the costs of non-com- 
pliance. All were motivated to increase their compliance levels in order 
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to shorten cycle times and therefore save money. They identified invoice 
descriptions as the root cause of a variety of problems. They have dedi- 
cated resources in their respective companies that are assigned to Cus- 
toms compliance issues full-time. All have established a process to raise 
compliance through quality invoicing that begins prior to importation 
and is the responsibility of the importer. 

These processes benefit both the importer and the broker in a variety 
of ways, including the fact that better invoice information at time of im- 
port reduces cycle time and therefore operating costs. Additionally, 
these processes support companies’ efforts/goals to be in compliance 
with Customs regulations and enable companies to have more control 
over their import process. 


Company Procedures 


The following invoicing procedures were provided by five of these 
companies currently on “the road to compliance.” 


Apple Computer, Inc. 


Apple has written internal procedures on the information that must 
appear on the invoice; this information is available within the company 
and is provided to their suppliers. (See Appendix 2, Example 4, Page 43.) 

The process in the creation of an invoice description is as follows: 


¢ Corporate documentation inputs a product description into a 
corporate parts database when product is released to produc- 
tion. 

The product description conforms to a standard; this standard 
requires that the identification of what the part actually is (ge- 
neric description) appear first in the description field. 

¢ Purchase orders are released using this description. 

¢ Vendors’ invoice descriptions must match the PO. description. 


The parts database is accessible to related suppliers only; only com- 
pany-authorized personnel are allowed to make changes/additions/ 
deletions to this database. Non-related suppliers cannot access the 
database. 

Apple’s Import Department works with the Purchasing Dept. (which 
is responsible for the vendors) and with the vendors to ensure that ven- 
dors understand the ramifications of non-compliance with the invoice 
requirements. Furthermore, the vendor’s overall appraisal is judged in 
part on their compliance record. 

Apple’s Customs broker does not have the authorization to edit in- 
voice descriptions in the database. The broker normally does not gener- 
ate invoices. If a commercial invoice has an insufficient generic 
description for a non-paperless entry, Apple provides the broker witha 
generic description to hand-write on the invoice for clarification. Rare- 
ly, the broker generates a pro forma invoice with instructions from the 
Company, based on confirmed facts. 
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Intel Corporation 
Related Transactions 


In related transactions for Intel Corporation the greatest influence 
on invoice content is the database that is maintained by the Product 
Classification & Research group in Santa Clara. The company has the 
exclusive ability to enter and maintain invoice descriptions and classi- 
fications. The database is accessible worldwide within Intel through the 
intranet to enable shipping sites to look up classification information 
and product descriptions for miscellaneous shipments. Users of the da- 
tabase can search by part number, product description, HTSUS num- 
ber or supplier to retrieve correct invoicing information. The invoice, 
which includes tariff classification, is fed electronically to the broker 
who cannot change the information. The broker can produce a paper 
invoice if required for Customs clearance. 


Unrelated Transactions 


Unrelated parties do not have access to the database and in practice, 
Intel believes they are better placed to describe their products. Intel 
monitors invoice quality and works with Intel purchasing agents as re- 
quired to address persistent problems with invoice quality. The compa- 
ny also has a procedure (see Appendix 2, Example 1, Page 38) to follow 
up directly with suppliers to notify them of unacceptable documenta- 


tion and to request their help in improving it. 


Company Procedures 


Intel has standard operating procedures related to invoice content 
which are distributed worldwide to both related and unrelated parties. 

Intel’s internal Customs Operations Procedures contain various sec- 
tions related to invoicing requirements and procedures. These sections 
include “U.S. Invoicing Requirements,” “Commercial Invoice Guide- 
lines” and “U.S. Customs Requirements.” 

U.S. Invoicing Requirements: This document identifies the informa- 
tion required on the U.S. import invoices. This includes the standard re- 
quirements found in 19 CFR §141.86 and gives examples or detailed 
information about each of the requirements and how it pertains to Intel 
shipments. Intel states in the document that they require a fully de- 
tailed description of the items shipped, in generic terms, broken out by 
item and manufacturer. Upon exportation, each article imported into 
the US. is classified by the ten-digit HTSUS number, acquired from the 
database. The invoice description should be detailed enough to enable 
both the Intel Customs Dept. and U.S. Customs to determine the ap- 
propriate classification. The company then gives several examples of 
good invoice descriptions for their merchandise. 

Commercial Invoice Guidelines: This procedure documents the steps 
to be followed in order to develop a process for ensuring that complete 
information is included on all commercial invoices accompanying im- 
ported goods. It includes instructions for 1) Intel system-generated in- 
voices from overseas manufacturing sites; 2) Intel manual or 
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semi-manual shipping memos for miscellaneous shipments; and 3) 
Shipments from non-Intel origin sites. 

U.S. Customs Requirements: This document is designed as a brief 
guide to current U.S. Customs requirements which need to be followed 
when shipping any items toa US. destination from non-U.S. locations. 
In addition to listing the critical elements needed on a commercial in- 
voice, it discusses procedures and examples for handling various types 
of importations including: 

e Products requiring FCC and FDA approval 
¢ Hand-carries 

e Restricted items 

¢ Personal Goods and Effects 


This document also includes sections on Valuation; Corporate Busi- 
ness Principles with regard to Customs and Export compliance; and a 
list of Intel contacts around the world ifthere are any questions relating 
to international Customs matters. 


Samsung Semiconductor, Inc. 

In April of 1997, U.S. Customs sent a Notice of Action to Samsung 
Semiconductor informing them that their invoice descriptions did not 
meet the requirements of 19 CFR 141.86. Samsung had been using an 
abbreviated description of the product (see Page 30, Ex. 1b). They 


worked with their overseas supplier to develop a material master list 
that includes a complete description containing all necessary informa- 
tion to meet Customs requirements. This master list is contained in a 
database, and any time a product number is input into the system, the 
complete product description is automatically printed on the invoice. A 
limited number of company personnel have the capability of editing 
and adding products to the system. The information is available to any 
salesperson, but they can only access the description and cannot make 
any changes. The broker has no access and no capability of editing the 
invoice information. 


Sony Electronics, Inc. 
Classification Support 


Sony Electronics, Inc. (SEL) employs an International Operations 
department in Long Beach, CA dedicated to handling its imports. With- 
in International Operations, there is a Compliance Team that assigns 
and maintains product classification, compliance, and product descrip- 
tions. 


Classification Process 


SEL’s mainframe system (IMEX) interfaces with its related Sony 
overseas vendors. Within IMEX, SEL has a product master database in 
which finished goods or finished products are registered. Contained in 
this database are: 


e Product Code 
e Model Name 
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HS Code 

Product description 

Binding Ruling number 

Anti-dumping case number and rate 

Special indicators for quota, visa category number, Toxic Sub- 
stances Control Act (TSCA), and textile declaration require- 
ments 


The Compliance Team strives to classify products one to three 
months in advance of shipment arrival. The classification process is ini- 
tiated a number of ways. Generally, the U.S. or overseas Sony business 
group registers new models in the product master database. The model 
name and description downloads into IMEX and a Pre-Classification 
report is generated. In addition, Sony business groups may request a 
pre-classification decision for a new product. The Compliance Team 
maintains each model in the IMEX product master with a tariff num- 
ber, refined U.S. description, and relevant compliance information such 
as ADD or visa category. This compliance information is retained with- 


in the IMEX product master as a permanent record for future ship- 
ments. 


Invoice Process 


SEL strives to describe completely and accurately its products in the 
IMEX product master and on invoices using the language of the tariff 


schedule as the basis. This is done so that Customs has as much infor- 
mation as necessary to determine the accuracy of classification. 

For imports, the entry information (bill of lading, commercial in- 
voice, and packing list) is electronically transmitted from Sony over- 
seas businesses to SEL through IMEX. SEL downloads the exact 
information electronically and prints a commercial invoice in the Long 


Beach International Operations office. When IMEX receives the data, 
the system will: 


e Search the IMEX product master for a match of the model 

¢ Download the compliance information (HTSUS number, de- 
scription, ADD, Binding Ruling number, etc.) into the entry re- 
cord 
Print the description and compliance information directly 
onto the commercial invoice to be presented to Customs 
Print the reporting quantities as required by specific tariff 
codes 
Download FCC and FDA compliance information from the 
Sony Tokyo Product Master 
Employ edit checks to flag for invalid tariff numbers, and 
prints error reports and flags for compliance requirements 
such as TSCA, ADD, and textile declarations requirements 


SEL transmits the entry information via electronic data interface 
(EDI) to the customs broker for Customs clearance. Upon receipt of the 
documents and data, SEL’s broker will also perform compliance checks 
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before submission to Customs via ABI. Sony and the broker retain the 
documents for record retention purposes. 


XILINX 


Over the past five years Xilinx has been striving to improve their in- 
voice quality according to the Customs Regulations. They have estab- 
lished qualifying specifications in the areas of invoicing and shipping 
requirements. The company first developed an “Assembly Subcontrac- 
tor Export, Traffic and Customs Shipping Requirements Checklist” 
which addresses such areas as requirements, decisions, target dates, 
start dates, performed by, and remarks. The company sends a “Letter of 
Invoice Requirements” (see Appendix 2, Example 2, Page 39) along 
with a sample invoice to each supplier and a request for signed acknow}- 
edgement of the Invoice Requirements letter. The most successful step 
in the process has been setting up joint meetings with all three parties 
(supplier, importer and U.S. Customs) to reiterate the Import Regula- 
tions. In addition, to make the suppliers aware of compliance problems, 
Xilinx has established areas of non-compliance for each supplier and as- 
signed the supplier an Invoice Compliance Rating percentage (see Ap- 
pendix 2, Example 5, Page 44). This information is shared with the 
suppliers. 


Summation 


The business practices detailed above are just some of the many ways 
Information Technology industry companies have used to avoid com- 
pliance problems. While all are specific to the individual company’s 
needs, they all share some commonalties. These include: 


e Maintenance of internal databases that can be accessed, but 
not changed, by suppliers or brokers. 
Suppliers are treated as partners in the process and are contin- 
ually educated and reviewed/audited by the importer. 
Companies havea structured approach to inform the suppliers 
when invoice problems are found. 
Written procedures have been established to ensure consisten- 
cy in the event of company personnel changes. 
Continually audit their respective brokers’ documentation on 
all imports, understanding that the company and not the bro- 
ker is ultimately responsible for compliance and any resulting 
penalties, fines, etc. 
Most have product classification addressed on their intranet 
sites. 
Direct tie to new product development—require proper classi- 
fication prior to any new product shipments. 


These companies’ procedures are provided for illustrative purposes 
for companies seeking assistance in improving their practices. There 
are numerous additional and alternative approaches that a company 
can employ to ensure compliance problems are avoided. However, the 
road to compliance companies that provided their real life examples in 
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order to help other industry importers on the road to compliance are to 
be commended. 


QUESTIONS IMPORTERS SHOULD Ask To 
ENSURE PRODUCT DESCRIPTIONS ARE ACCURATE AND COMPLETE 


The following section contains a tiered approach to questions import- 
ers can ask to ensure product descriptions are accurate and complete. 
The first tier states the basics, e.g., general description. The second tier 
sorts the products into four categories: parts, components, systems, and 
finished goods. The third tier is the most detailed involving the specific 
Harmonized Tariff Schedule (HTS) number. The information here is 
not intended to be exhaustive, but rather is a starting method to trigger 
further questions that may need to be asked and answered by importers 
in order to ensure product descriptions are accurate and complete. 


Tier I—General product description 
What are basic designations for all Information Technology products 


19 CFR §141.86 requires basic information that should appear on 
every invoice. General product descriptions are a part of this. As a 
good starting point when developing quality invoice descriptions, 
you can ask yourself these questions: 


What is the... 


¢ Model number 

e Item name 

e Company’s internal ID for item (e.g. product code, Informa- 
tion Technology code) 

¢ Part number 


Tier II—Categories 


What questions can I ask to ensure correct categorical classification 
and description . . .? 


Taking the requirements in the Customs Regulations a step fur- 
ther, asking and answering the following questions will aid in pro- 
viding an even more detailed, higher quality invoice description. 


Parts: 
What is the... 


Type of machine for which it is a part 
Application/use of this machine 
Function of the part 

How the part performs this function 
Use of the part 


Whether or not the part is in some type of housing or assembled with 
something else (e.g. memory expansion boards and PCAs) 
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Components: 


¢ What is the... standard industry designation 
¢ Whether or not the component is .. . assembled with anything 
else 


Systems: 
What is the... 


e Breakdown of what is included/components list 
e Designation that the item(s) is/are part of a system 
e Function/use of the item(s) and system 


Finished goods: 
What is the... 


e Standard industry designation 
° Indication of use 


Sets/kits—list or break out of the included components (e.g. tele- 
phone set with battery and adapter) 


Tier II1I—HTS Numbers: 


What questions can I ask in connection with the specific tariff numbers 
that comprise the Information Technology PFI... 


The end stage in developing quality invoice descriptions is a final 
level of detail, specific to classification. Specialists in the Informa- 
tion Technology PFI field have provided the following questions or 
comments, specific to industry HTS numbers, to help fine-tune 
this process. 


Heading 7011 


Glass envelopes (including bulbs and tubes), open, and glass parts 


thereof, without fittings, for electric lamps, cathode-ray tubes or the 
like: 


Note: In 2001, several new statistical subheadings have been 
added to heading 7011. 


Subheading 7011.10—For electric lighting: 


Comment: Items with fittings classifiable elsewhere in the HTS are 
frequently entered incorrectly in heading 7011. In particular items 
with fittings, especially completed glass bulbs with fittings classifi- 
able in heading 8539, are often entered incorrectly in subheading 
7011.10. Only empty glass bulbs without fittings are covered by 
subheading 7011.10. 


Subheading 7011.10 provides for glass envelopes (including bulbs 
and tubes), open, and glass parts thereof, without fittings . . . for 
electric lighting. 


Subheading 7011.10.1000 covers empty glass bulbs, without fit- 
tings, for incandescent lamps. 


Subheading 7011.10.5000covers empty glass envelopes, open, and 
glass parts thereof, without fittings, for other electric lighting. 
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Subheading 7011.20—For cathode-ray tubes: 

e Whether cones, or tubes. 
With or without fittings. 
Monochrome or color. 
Video display diagonal in centimeters CM. 
Transmission level, expressed as percentage. 
Whether data/graphic, video, or other (specify). 
Whether or not item will have a gray, tinted, skirted face- 
plate. 


Subheading 7011.20.1000 covers cones. “Cones” are often in- 
voiced as funnels. The other 7011.20 subheadings cover glass enve- 


lopes (and glass parts thereof) for cathode ray tubes other than 
cones. 


Comment: Most of the specifications mentioned in subheading 
7011.20.40 refer to the use of the glass envelope after it is com- 
pleted and placed within a larger item. This provision refers to nu- 
merous properties not found in the empty glass envelope itself but 
related to its application and use after importation. Upon importa- 
tion, it is impossible for an Import Specialist examining an item en- 
tered in subheading 7011.20.40 to know its video display diagonal 
since the glass envelope has not yet been inserted into a CRT. 


Subheading 7011.20.40 is an actual use provision. Classification 
in this provision is dependent on the actual application and use of 
the product subsequent to importation. The invoice must indicate 
the intended actual application and use for this item. It is the im- 
porter’s responsibility to document the precise application of the 
product and its neeal use (i.e., in data and graphic display cathode 
ray tubes or another use). If the importer fails to prove how the 
product is actually applied and used after importation, classifica- 
tion in subheading 7011.20.40 will be denied. 


As indicated above, subheading 7011.20.4000 is an actual use pro- 
vision covering the following: monochrome glass envelopes with 
both 
° gray, tinted, skirted faceplates and 
¢ either a video display diagonal of not more than 35.6 cm or 
a transmission level of 37 percent or less, 


all of said envelopes certified by the importer as being for actual use 
in computer data and graphic display cathode ray tubes. 


Subheading 7011.20.80 which covers other glass envelopes, open, 
and glass parts thereof, without fittings, for cathode ray tubes has now 
been divided into the following subheadings: 


Subheadings 7011.20.8010, 7011.20.8020 and 7011.20.8030 pro- 
vide for “front panels for cathode-ray television picture tubes in- 
cluding video monitor tubes, color, non-projection.” 


Subheading 7011.20.8010covers these items “with greatest diago- 


nal measurement not exceeding 50cm.” Subheading 7011.20.8020 
provides for these products “with greatest diagonal measurement 
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exceeding 50 cm but not exceeding 67 cm.” Subheading 
7011.20.8030 covers “other” items of this type (i.e., with greatest 
diagonal measurement exceeding 67 cm). 


Subheadings 7011.20.8010, 7011.20.8020 and 7011.20.8030 cov- 
er unprocessed glass envelopes (and glass parts thereof without fit- 
tings) for “front panels for cathode-ray television picture tubes...” 
The actual front panel assemblies are ccaaek by subheading 
8540.91.15. See definition for front panel assemblies in U.S. Note 
11 to Chapter 85. 
Products entered in subheadings 7011.20.8010, 7011.20.8020 
and 7011.20.8030 must be used in the manner described in these 
provisions. 
Subheading 7011.20.8040 covers glass envelopes . . . open, and 
glass parts thereof, without fittings . . . for cathode ray tubes: other: 
other: other (i.e. the glass envelopes and glass parts for cathode ray 
nn not covered specifically by the other subheadings discussed 
above.) 
Subheading 7011.90.0000 covers glass envelopes . . . open, and 
glass parts thereof without fittings . . . other (1.e., other than the 
glass envelopes and parts thereof for electric lighting and for cath- 
ode ray tubes covered by subheadings 7011.10 and 7011.20.) 
Heading 8471 


Automatic data processing machines and units thereof; magnetic or 
optical readers, machines for transcribing data onto data media in 
coded form and machines for processing such data, not elsewhere speci- 
fied or included the following. Refer to Chapter 84, Note 5 with regard 
to definitions and requirements of this heading 

Subheading 8471.30—Portable digital automatic data processing 
machines 
¢ Whether portable AND digital. 
¢ Whether weight is not more than 10 kg. 
¢ Whether consisting of AT LEAST: a CPU, keyboard and 
display. 
Subheading 8471.41—Other digital automatic data processing 
machines 
¢ If CPU and input and output unit are comprised in the 
same housing. 
¢ If with or without CRT (indicate if CRT is color or not). 
° If weight is over 10 kg (22 lbs). 
Subheading 8471.49—Other digital automatic data processing 
machines, entered in the form of systems. Refer to Chapter 84, Sub- 
heading Note 1 for definition of System. 
¢ Is this an automatic data processing system as described 
in Chapter 84, Subheading Note 1? 
What is the function or functions of the system? 


Does the system include at least a central processing unit, 
one input unit and one output unit? 
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¢ Does the central processing unit meet Chapter 84, Note 5 
(A)? 
Subheading 8471.49.10—Digital processing units entered with 
the rest of a system 
¢ Whether containing (in the same housing or not) one or 
two of: storage units, input units, output units. 
¢ Whether including CRT (indicate if CRT is color or not). 


Subheadings 8471.49.15-8471.49.48—Input or output units, en- 
tered with the rest of a system 
e Indicate type, function, and where and how used. 
¢  Ifdisplay unit, indicate type of display. 
e IfLCD, LED, indicate dot (pixel count) and the visual dis- 
play diagonal measurement. 
If CRT, indicate if color or not. 
If printer unit, indicate type of printer mechanism the 
machine uses (e.g., laser, ink jet, thermal transfer, etc.) 
If laser printer, indicate whether capable of producing 
more than 20 pages per minute. 
Subheading 8471.49.50—Storage Units, entered with the rest of 
the system 
e Description of the type of storage unit (i.e. floppy disc 
drive, hard disc drive, tape drive, CD-ROM drive, DVD 
drive, etc.) 
¢ The disc diameter size of the unit. 


Subheading 8471.49.70—Power Supplies 

Describe function and use of power supplies. (Power supplies 
that are not imported as part of a system are classified in heading 
8504.) 
Subheadings 8471.49.85-8571.49.95 


Indicate if freestanding or suitable for incorporation into an 
ADP machine. 


Subheading 8471.50—Digital processing units, other than those of 
8471.41 and 8471.49 
¢ Whether portable, desktop, or mainframe, or the mother- 
board only for the processor unit. 
Describe any additional components or units included 
with the processor, and: 
Indicate whether unit contains Memory (cache or RAM), 
CPU, BIOS 
Whether containing (in the same housing or not) one or 
two of: 
e Storage units, 
e¢ Input units, 
¢ Output units, 


Whether including CRT (indicate if CRT is color or not). 
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Subheading 8471.60—Input or output units 

¢ What is its principal use? 

¢ Indicate type, function, and where and how used. 

e Indicate if freestanding or suitable for incorporation into 
an ADP machine. 
Whether including CRT or not (indicate if CRT is color or 
not). 
If a keyboard, can it connect to an ADP machine—indi- 
cate the ultimate use. 
If a display unit, indicate the type of display. 
If LCD, LED, EL, indicate dot (pixel) count and configura- 
tion, the visual display diagonal measurement, and 
whether VGA, SVGA, XGA, etc. 
If CRT, indicate if color or not. 
If a printer, indicate type of printer mechanism the ma- 
chine uses (e.g. laser, ink jet, thermal transfer, etc.) 
If laser printer, indicate whether capable of producing 
more than 20 pages per minute. 
If other than for ADP applications, is it capable of connec- 
tion to a digital processing unit? 


Subheading 8471.70—Storage units 


¢ Description of type of storage unit (e.g. floppy disc drive, 
hard disc drive, tape drive, etc.). 

¢ Description of the function and where and how used. 

e Whether freestanding units or units designed for physical 
incorporation within ADP machines. 

e The disc diameter size of the unit. 


Subheadings 8471.80-90—Other units of ADP machines 


¢ Detailed description of the device or machine. 
¢ State specific function, and where and how used (i.e. LAN, 
WAN) 


Heading 8473 


Parts and accessories (other than covers, carrying cases and the like) 
suitable for use solely or principally with machines of headings 8469 to 
8472 


With regard to parts, refer to Section XVI, Note 2. 


¢ Identify for what machine it is a part. 

e State specific function, and where and how used, and 
whether shaped to fit into a specific machine. 
If Printed Circuit Assemblies, indicate the following in- 
formation: 


e State the function of the PCA and indicate the kind of 
components that are included. 
e Whether containing Memory, CPU, BIOS. 
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Heading 8504 


Electrical transformers, static converters (for example, rectifiers) 
and inductors; parts thereof: 


Subheadings 8504.21-8504.34—Electrical Transformers 
¢ Indicate the type of transformer (power, radio, pulse, im- 

pedance, etc.) or whether the item is a “part” of a trans- 
former (if it’s a “part” of a transformer, state the type of 
“part”). 
Indicate if the transformer is Rated or Unrated. 
Provide the transformer’s power handling capacity (VA, 
KVA, volts, amps, watts, etc.). 


Subheading 8504.40—Static Converters 


¢ Indicate the type of converter (inductors, speed drive con- 
trollers, power supply for ADP, converters for telecommu- 
nication apparatus, rectifiers, and inverters, etc.) or 
whether the item is a “part” ofa static converter or anoth- 
er type of inductor (if it’s a “part” of a static converter or 
another type of inductor, state the type of “part”). 
Indicate the type of operation (AC to DC, DC to AC, AC to 
AC, DC to DC). 
Show the power output in Watts or HP 
Indicate type of service (power supplies for ADP or other 
device, welding, electroplating, etc.). 
Indicate if it is a stand-alone device or a part and describe 
what it is a part of (power supply for ADP for Printed cir- 
cuit assembly, etc.). 

Heading 8506 
Primary cells and primary batteries; parts thereof 
e What is the type of battery?, e.g., manganese dioxide (alka- 

line), mercuric oxide, etc. 

For mercuric oxide and silver oxide batteries—What is the ex- 

ternal volume in cm? 

¢ For parts under subheading 8506.90.00—What is the part? 
Heading 8507 


Electric storage batteries: parts thereof 


e What is the type of battery?, e.g. lead acid, nickel-cadmium, 
etc. Is it rechargeable? 
Where/how is the battery used? 
For subheading 8507.10—Is it used to start a piston engine? 
For subheadings 8507.20, 8507.30, 8507.40, 8507.80—lIs it 
used with electrically powered vehicles of subheading 
8703.90? 
For parts under’ subheadings 8507.90.40 and 


8507.90.80—What is the part, and what type of battery is it 
used in? 
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Heading 8517 


Electrical apparatus for line telephony or line telegraphy, including 
line telephone sets with cordless handsets and telecommunication ap- 
paratus for carrier-current line systems or for digital line systems; vid- 
eophones; parts thereof 


Subheadings 8517.11-19—Telephone sets 
¢ Whether cordless or corded. 
¢ Whether single or multiple line. 


¢ Special features such as memory, redial, answering ma- 
chine, etc. 


Subheading 8517.30—Telephonic/telegraphic switching appara- 
tus 


¢ Type of switching apparatus (Central office, PBX, EKTS, 
etc.) 
¢ Number of non-blocking ports. 
Subheading 8517.50—Other apparatus, for carrier-current line 
systems or for digital line systems 
e Trade name shown on the article. 


¢  Ifitisamodem, is it used with an ADP machine of heading 
8471? If not, indicate where used. 


If it is not a modem, indicate whether telephonic or tele- 
graphic. 
If telephonic, indicate if used for carrier-current line sys- 
tem, or digital line system. 
Subheading 8517.80—Other apparatus 
e Trade name shown on the article. 
¢ Whether telephonic or telegraphic. 
¢ Where it will be used. 
Subheading 8517.90—Parts 
e Trade name of the part. 
e Whether printed circuit assembly (PCA), subassembly in- 
corporating a PCA, or other (specify). 
Where it will be used, i.e. for telephone set, switching ap- 
paratus, modem, other (specify). 
Heading 8518 
Microphones and stands therefor; loudspeakers, whether or not 
mounted in their enclosures; headphones, earphones and combined mi- 
crophone/speaker sets; audio-frequency electric amplifiers; electric 
sound amplifier sets; parts thereof 
Subheading 8518.30.10—Line telephone handsets 


Subheading 8518.40.10—Audio-frequency electric amplifiers; for 
use as repeaters in line telephony 


e Indicate trade name shown on the article. 
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Subheadings 8518.90.20-40—Parts 
e Trade name of the part. 
¢ Whether printed circuit assembly (PCA), or other (speci- 
fy). 
Where it will be used, i.e. for line telephone handset, line 
telephone repeater, other (specify). 
Heading 8520 


Magnetic tape recorders and other sound recording apparatus, 
whether or not incorporating a sound reproducing device 
Subheading 8520.20—Telephone answering machines 
e Indicate whether it has both recording and playback capa- 
bilities. 
Does it operate in conjunction with telephone? (cannot 
form a integral part of the telephone) 
¢ Does it only have playback capability? 
Heading 8522 


Parts and accessories suitable for use solely or principally with the 
apparatus of headings 8519 to 8521 
Subheadings 8522.90.45-55—-Parts and accessories of telephone 
answering machines 
e Trade name of part. 
¢ Whether printed circuit assembly (PCA), magnetic re- 
cording head, or other (specify). 
Heading 8525 
Transmission apparatus for radiotelephony, radiotelegraphy, radio- 
broadcasting or television, whether or not incorporating reception ap- 
paratus or sound recording or reproducing apparatus; television 
cameras; still image video cameras or other video camera recorders 
Subheading 8525.10—Transmission apparatus 
¢ Trade name of item. 
e¢ Whether used for television, audible radiobroadcast, data, 
or other (specify). 
e If a transmitter, indicate its transmitting frequency 
range. 
Subheading 8525.20—Transmission apparatus incorporating re- 
ception apparatus 
¢ Trade name of item. 
e Whether transceiver (half-duplex) or other (full-duplex). 
Does it conform to Additional U.S. Note 3 to Chapter 85? 
If a transceiver, indicate its frequency range. 
If a transceiver, indicate whether it is hand-held or not 
hand-held. 
If a cellular phone, indicate whether it is portable, trans- 
portable, or mobile. 
If a cellular phone, indicate its weight. 





U.S. CUSTOMS SERVICE 


Heading 8527 


Reception apparatus for radiotelephony, radiotelegraphy or radio- 
broadcasting, whether or not combined, in the same housing, with 
sound recording or reproducing apparatus or a clock 


Subheading 8527.90—Other [reception] apparatus 


Indicate type and describe as follows: 

If aradio paging device, indicate whether messaging capa- 
bilities or vibrating signal only. 

Show operating frequency. 

If other than a paging device, describe type of reception 
device by trade name and use. 


Heading 8528 


Reception apparatus for television, whether or not incorporating ra- 
diobroadcast receivers or sound or video recording or reproducing ap- 
paratus; video monitors and video projectors 


Subheadings 8528.12-8528.30—Television receivers 


Indicate type of receiver: television, video monitor or vid- 
eo projector. 

How used—broadcast TV, video monitor, or video projec- 
tor 

Whether high definition or non-high definition. 
Whether color or black and white. 

Indicate the screen diagonal measurement in CM’s. 
Whether the unit uses a picture tube, or flat-panel display 
(specify type, ie. LCD, EL, Gas Plasma). 

Whether the television receiver is direct view or projec- 
tion type. 

Whether combined with another device (radio, video re- 
corder, etc.). 


Heading 8529 


Parts suitable for use solely or principally with the apparatus of head- 
ings 8525 to 8528 


Subheadings 8529.10-8529.90—Parts .. . of headings 8525 to 


8528 


Trade name of item. 

Where specifically used—transmitter, transceiver, cell 
phone, television, pager, other (specify). 

Whether it is a printed circuit assembly (PCA), housing, 
subassembly, other (specify). 

If a subassembly, identify its components and indicate 
how used. 
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Heading 8531 


Electric sound or visual signaling apparatus (for example, bells, si- 
rens, indicator panels, burglar or fire alarms), other than those of head- 
ing 8512 or 8530; parts thereof 


Subheading 8531.20—Indicator panels incorporating liquid crys- 
tal devices (LCD’s) or light emitting diodes (LED’S) 

¢ Whether LCD or LED 

e Whether graphic or character only. 

e Ifcharacter only, total character display capability. 


Dot dimensions, (i.e. 60x32), or line/character dimensions (i.e. 
4x32) 


e Where it will be used. 
Subheading 8531.80.40—Paging alert devices 


e Indicate whether or not it has a LCD or other display. 
e If it has a display, indicate whether it is numeric only or has 
messaging capabilities. 
If no display, indicate how it functions, i.e. vibration, beeping. 
Heading 8532 
Capacitors 


Indicate whether the capacitor is fixed, variable, adjustable 
(pre-set) or whether the item is a “part” of a capacitor (if it’s a 
“part” of a capacitor, state the type of “part”). 

If it’s a fixed capacitor, 

Indicate the hertz (Hz) of the circuits and state the reactive 
handling power in kilovolt-amperes reactive (kvar). 

Indicate if tantalum and state if it’s in a metal case or dipped 
and whether it’s designed for surface mounting, or 

Indicate ifaluminum electrolytic and state diameter measured 
in millimeters (mm), or 

Indicate if ceramic dielectric, state if single or multi-layer, and 
if it’s achip or if it’s a capacitor containing axial or radial leads, 
or 

Indicate if dielectric of paper or plastic and it’s alternating cur- 
rent (AC) service in volts (V), state if leadless and whether de- 
signed for surface mounting, and if it’s a capacitor containing 
axial, radial, or other type leads, or 

Indicate if mica dielectric or a type other than those stated 
above. 

If it’s a variable or adjustable (pre-set) capacitor, 

Indicate if mica, or 

Ceramic dielectric, or 

Glass dielectric, or 

Other. 
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Heading 8533 
Resistors 


e Indicate ifit’s a fixed or variable resistor, or whether the item is 
a “part” for a resistor (ifit’s a “part” ofa resistor, state the type 
of “part”). 

If it’s a fixed carbon resistor, indicate 

e  Ifit was designed for surface mounting and the number of 
terminals it contains. 

¢  Ifnot designed for surface mounting, how many leads does 
it have? 

Indicate if this fixed carbon resistor is of a carbon composition 

or carbon film type. 

If it’s a fixed resistor other than carbon, indicate 

e Its power handling capacity. 

¢ Whether it was designed for surface mounting, the num- 
ber of terminals, and if it’s in a dual-in-line package, flat 
resistor chips, or other. 

¢  Ifnot designed for surface mounting, how many leads does 
it contain and is the resistor, in a single or dual-in-line 
package, wirewound, or other. 

If it’s a variable resistor, indicate 


e Ifit’s wirewound, its power handling capacity, and if it’s a 
dimmer type (state if it’s rheostat or potentiometer). 

e If it’s not a wirewound variable resistor, indicate if it’s a 
metal oxide varistor, a rheostat or resistor type motor 
starter/controller, or other resistor of cermet, metal glaze, 
or other. 


Heading 8534 
Printed circuits 
e Composition of the base (plastic, glass, paper). 
¢ Number of layers of conducting materials. 
« What components are on the board, if any. (note: should be un- 
populated board) 
Heading 8535 
Electrical apparatus for switching or protecting electrical circuits, or 
for making connections to or in electrical circuits, for a voltage exceed- 
ing 1,000 V 
Subheading 8535.10—Should describe as a fuse and indicate volt- 
age 
Subheadings 8535.21 and 8535.29—Should describe as an auto- 
matic circuit breaker. What is voltage? 
Subheading 8535.30—Should describe as either isolating or make/ 
break switch and indicate voltage 
Subheading 8535.40—Should describe as either lightning arrest- 
er, voltage limiter, surge suppressor and indicate voltage 
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Subheading 8535.90.40—Should describe as either a motor starter 
or motor overload protector and indicate voltage 

Subheading 8535.90.80—Should describe as some type of connec- 
tor and indicate voltage 


Heading 8536 


Electrical apparatus for switching or protecting electrical circuits, or 
for making connections to or in electrical circuits, for a voltage not ex- 
ceeding 1,000 V 


Subheading 8536.10—Should describe as a fuse and indicate volt- 
age 

Subheading 8536.20—Should describe as an automatic circuit 
breaker and indicate voltage 


Subheading 8536.30.40—Should describe as a motor overload pro- 
tector and indicate voltage 

Subheading 8536.30.80—Should contain specific description of 
what item is and indicate voltage. It must be an apparatus for pro- 
tecting electrical circuits. 


Subheading 8536.41—Should describe as a relay and provide volt- 
age rating. It cannot exceed 60V. 
Subheading 8536.49—Should describe as a relay and provide volt- 
age rating. It must exceed 60V. 
Subheading 8536.50.40—Should describe as a motor starter and 
indicate voltage 
Subheading 8536.50.70—Should describe as one of the specific 
types of switches listed in subheading and indicate voltage 
Subheading 8536.50.90—Should describe as a switch 
Subheading 8536.61—Should describe as a lamp holder (lamp 
socket) and indicate voltage 
Subheading 8536.69.40—Should describe as one of the specific 
types of connectors listed in the subheading and indicate voltage 
Subheading 8536.69.80—Should describe as some type of connec- 
tor (plug/socket) and indicate voltage 
Subheading 8536.90.40—Should describe as one of the specific 
items listed in the subheading and indicate voltage 
Subheading 8536.90.80—Should describe by name and indicate 
voltage. It must be an apparatus for making a connection in an 
electrical circuit that is not provided for in subheadings 8536.61 
through 8536.90.40, inclusive. 

Heading 8537 


Boards, panels, consoles, desks, cabinets and other bases, equipped 
with two or more of the apparatus of heading 8535 or 8536, for electric 
control or the distribution of electricity, including those incorporating 
instruments or apparatus of Chapter 90, and numerical control appara- 
tus, other than switching apparatus of heading 8517 

Subheadings 8537.10.30 through 8537.10.90 cover various appa- 


ratus that do not exceed 1,000 volts. Therefore, classification under 
one of these subheadings requires an indication as to voltage. 
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Subheading 8537.10.30—Should describe what the item is and 
how it is used with respect to headings 8421, 8422, 8540 or 8516. 


Subheading 8537.10.60—Should describe item as a motor control 
center 


Subheading 8537.10.90—Should describe item in detail, including 
physical characteristics 
Subheading 8537.20 covers the apparatus described in heading 
8537 that exceeds 1,000 volts. Invoice should describe item in de- 
tail, including physical characteristics and voltage. 

Heading 8538 


Parts suitable for use solely or principally with the apparatus of head- 
ing 8535, 8536 or 8537 


Subheading 8538.10—Should specifically describe physical 
construction of item 


Subheading 8538.90.10—Must be a printed circuit assembly. Must 
also be a part used in an 8537 apparatus. End use must be stated. 


Subheading 8538.90.30—Must be a printed circuit assembly 


Subheading 8538.90.40—Should describe part, including whether 
ceramic or metallic 


Subheading 8538.90.60—Must be a molded part. Should be identi- 
fied by name and use 


Subheading 8538.90.80—Should describe part and where used 
Heading 8540 


Thermionic, cold cathode or photocathode tubes (for example, vacu- 
um or vapor or gas filled tubes, mercury arc rectifying tubes, cathode- 
ray tubes, television camera tubes); parts thereof 


¢ How used—broadcast TV, video monitor, data/graphic dis- 
plays. 
Whether color or black and white/monochrome. 
Whether high definition or non-high definition. 
Video display diagonal in centimeters. 


If data/graphic display, indicate the phosphor dot screen pitch 
in millimeters. 


Heading 8541 
Discrete Semiconductors 


If it’s a mounted piezo electric crystal, indicate 

If it’s quartz, and 

The operating frequency it was designed for in kilohertz (kHz) 
If it’s a part of a semiconductor device, Indicate the type of de- 
vice (diode, transistor, thyristor, photosensitive semiconduc- 
tor), or whether the item is a “part” of a discrete 
semiconductor (if it’s a “part” of a discrete semiconductor, 
state the type of “part”). 
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If it’s a diode, other than photosensitive or light-emitting 

diodes, indicate 

e  Ifitis in the form of an unmounted chip, dice, wafer, or 

e Ifitis a zener or microwave diode, or 

e If it’s other than a zener or microwave diode, state the 
maximum current measured in Amps (A). 

If it’s a transistor, other than a photosensitive transistor, indi- 

cate 

e Its dissipation rate measured in Watts (W). 


e If it is in the form of an unmounted chip, dice, wafer, or 
other 


If it is other, indicate what it is, and 
State its operating frequency measured in megahertz 
(MHz). 
If it’s a thyristor, diac, or triac, other than photosensitive de- 
vices, indicate 
e Which device it is, and 
e If itis in the form of an unmounted chip, dice, wafer, or 
other 
If its form is other than an unmounted chip, dice, or wafer, 
what it is. 
If it’s a photosensitive semiconductor device, indicate 
If it is a light-emitting diode (LED) including a laser diode, or 
If it’s photosensitive diode, other than an LED, indicate 
e  Ifit’sin the form ofan unmounted chip, dice, wafer, or oth- 
er 
If its form is other than an unmounted chip, dice, or wafer, 
e State what form it’s in, 
¢ Indicate whether it contains a solar cell(s) or not, 
If it does contain a solar cell(s), indicate if it/they are as- 


sembled into modules, made up into panels, or other (state 
what other is). 


If it’s a photosensitive transistor, indicate 

e  Ifit’sin the form ofan unmounted chip, dice, wafer, or oth- 
er. 

¢  Ifits form is other than an unmounted chip, dice, or wafer, 
e State the form that it is in. 

If it’s another type of photosensitive semiconductor device, 

other than an LED or photosensitive diode or transistor, state 

whether it’s an optical coupled isolator or not. 

If it’s other than an optical coupled isolator, specify what it is. 


If it’s any other type of semiconductor device other than those 
already mentioned, indicate 


e What it is, and 
e  Ifit’s in the for ofan unmounted chip, dice, wafer, or other 
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¢  Ifits form is other than an unmounted chip, dice, or wafer, 
e State the form that it is in. 
If the part has any circuits or devices on them, notate such and 
state what they are. 
If the part is in the form of a chip, die, or wafer, notate such and 
which one it is. 

Heading 8542 


Electronic integrated circuits and microassemblies; parts thereof 
¢ Trade name of item. 
¢ Whether monolithic or hybrid. 
¢ Type of integrated circuit (memory, microprocessor, etc.) 
¢ Type of technology (MOS, Bipolar, etc.) 
¢ Capacity (bits) or operating frequency (MHz) 
Heading 8543 
Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof 
Subheading 8543.89.60—Articles (not included elsewhere in 
Chapter 85) designed for connection to telegraphic or telephone 
apparatus or instruments or to telegrahic or telephonic networks 
e Trade name of item. 
¢ What specific apparatus or instruments does it connect 
to? 
Heading 8544 


Insulated (including enameled or anodized) wire, cable (including co- 
axial cable) and other insulated electric conductors, whether or not 
fitted with connectors; optical fiber cables, made up of individually 


sheathed fibers, whether or not assembled with electric conductors or 
fitted with connectors 


Subheadings 8544.20, 8544.41.40-8544.59.40, 8544.70—Cable 
and other insulated electric conductors . . . optical fiber cables 


e Trade name of item. 
e Where and how it is used. 
e Voltage rating. 
e Whether it is fitted with connectors 
Heading 8546 
Electric insulators of any material 


Subheading 8546.10—Should describe as an insulator and indi- 
cate that it is of glass 


Subheading 8546.20—Should describe as an insulator and indi- 
cate that it is of ceramic. 


Subheading 8546.90—Should describe as an insulator and indi- 
cate material composition. 


Heading 8547 


Insulating fittings for electrical machines, appliances or equipment, 
being fittings wholly of insulating material apart from any minor com- 
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ponents of metal incorporated during molding solely for the purposes of 
assembly, other than insulators of heading 8546; electrical conduit tub- 
ing and joints thereof, of base metal lined with insulating material. 


Subheading 8547.10.40—Should describe as ceramic and indicate 
that it is for use in spark plugs for natural gas, stationary, internal 
combustion engines. 


Subheading 8547.10.80—Should describe as ceramic and indicate 
use. 


Subheading 8547.20—Should describe as plastic. 


Subheading 8547.90—Should not be described as ceramic or plas- 
tic. If electrical conduit tubing, should indicate that it is insulated. 


Heading 8802 


Other aircraft (for example, helicopters, airplanes); spacecraft (in- 
cluding satellites) and suborbital and spacecraft launch vehicles 


Subheading 8802.60.30—Information Technology satellites 


e Indicate where it will be used (self-explanatory—must be 
used in transmitting Information Technology data.) 


Heading 8803 
Parts of goods of heading 8801 or 8802 


— 8803.90.30—Parts of Information Technology satel- 
ites 
e Trade name shown on the article. 
e Where it will be used (self-explanatory—must be used in a 
Information Technology satellite.) 


Heading 9001 


Optical fibers and optical fiber bundles; optical fiber cables other 
than those of heading 8544; sheets and plates of polarizing material; 
lenses (including contact lenses), prisms, mirrors and other optical ele- 


ments, of any material, unmounted, other than such elements of glass 
not optically worked 


— 9001.10.00—Optical fibers, Optical fiber bundles and 
cables 


e The material composition (e.g. plastic, or other material). 
¢  Ifoptical fiber, specify the function and use (e.g. transmis- 
sion of voice, data or video communication, or other). 
If optical fiber cable or bundle, specify whether the fibers 
are individually sheathed. 


Heading 9013 


Liquid crystal devices not constituting articles provided for more spe- 
cifically in other headings; lasers, other tian laser diodes; other optical 
appliances and instruments, not specified or included elsewhere in this 
chapter; parts and accessories thereof 
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Subheading 9013.80—Other devices, appliances and instruments 

¢ Questions... 

¢ Is the device a glass sandwich (glass ce!J) consisting of the 
two pieces of glass with the liquid crystal material injected 
between the pieces of glass? This is also referred to as aliq- 
uid crystal display. 
Is the device a liquid crystal display module containing the 
drive electronics at the time of importation? 
Indicate the pixel configuration (if a graphic display), or 
the character/line dimensions (if a character display). 

¢ Indicate where and how the device will be used.. 


Summation 


All of the information detailed above should be taken together when 
considering product descriptions. While these are by no means exhaus- 
tive, the ability to answer all questions, Tier I down through Tier III, 
will ensure that the invoice description which you’ve developed is of the 
highest quality possible and will be sufficient to classify merchandise in 
the Information Technology PFI. 


INCENTIVES AND MEASURES FOR IMPROVEMENT 


The lists below, compiled with input from trade representatives, pro- 
vide examples of what specifically are considered benefits of compliance 
and costs of non-compliance. These lists plainly illustrate how improv- 
ing compliance clearly has certain benefits and how maintaining non- 
compliance has particular unnecessary costs. If importers choose to 
continue to submit poor or inadequate invoice descriptions that nega- 
tively impact their compliance, there are costs associated with that deci- 
sion. If importers determine poor or inadequate invoice descriptions 
are the root cause of their non-compliance, as is the case of those im- 
porters who requested assistance, change has to occur, improvements 
need to be made. 

In addition, all problem solving initiatives (interventions) in the In- 
formation Technology industry whether specific to a particular harmo- 
nized tariff number, operating environment (e.g., express consignment 
operators), or account, will include a component that determines the 
root cause of the non-compliance and addresses the problem. Conse- 
quently, if poor or inadequate invoice descriptions are the root cause of 
the non-compliance, solutions will be devised to fix the problem. All of 
these initiatives, including this guide, will incorporate a measurement 
component in order to determine impact and level of improvement. 


Benefits of Compliance: 


improved cycle times 
decreased entry exams 
decreased storage costs 


decreased CF28’s, CF29’s, and other requests from US Cus- 
toms 
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increased compliance rate 

increased chances of uniformity 

potential avoidance of enforced compliance 

decreased detentions, seizures, and penalties for admissibility 
issues 

decrease in number and amount of penalties, liquidated dam- 
ages 

demonstration of reasonable care 

potential decrease in number of protests, supplemental infor- 
mation letters, supplemental duty letters/payments, and prior 
disclosures. 


Costs of Non-Compliance: 


e increased entry exams & increased entry exam processing 
time 
increased detentions, seizures, penalties, and liquidated dam- 
ages for admissibility issues (i.e. IPR, OGA) 
increased CF 28’s 
increased administrative and/or legal costs resulting from 
Customs-initiated actions 
delays in receipt of just-in-time inventory and increased pro- 
duction line downtime 
contract penalties and/or cancellations 
unknown landed costs due to duty rate changes, interest as- 
sessments 
increased chances of non-uniformity and potential improper 
duty assessment 
decreased compliance rates 
live entries and sanctions 
potential nonconformance with other government agency re- 
quirements 
demonstrates lack of reasonable care 
potential increase in number of protests, supplemental infor- 
mation letters, supplemental duty letters/payments, and prior 
disclosures 


Summation 


As no two importers are alike, not all companies will experience the 
same benefits of compliance and costs of non-compliance. Just a sam- 
pling of these potential benefits and costs was provided above. Compa- 
ny self-assessment may provide greater insight as to how compliance 
and non-compliance will specifically affect your company. 


SHARED RESPONSIBILITY 
Two new concepts that emerge from the Mod Act are “informed 
compliance” and “shared responsibility,” which are premised on 
the idea that in order to maximize voluntary compliance with Customs 
laws and regulations, the trade community needs to be clearly and com- 
pletely informed of its legal obligations. Accordingly, the Mod Act im- 





U.S. CUSTOMS SERVICE 105 


poses a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s rights and re- 
sponsibilities under the Customs and related laws. In addition, both the 
trade and Customs share responsibility for carrying out these require- 
ments. The Mod Act shifted responsibility to the importer of record, 
who must use “reasonable care,” to enter, classify and determine the 
value of imported merchandise and to provide any other information 
necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, 
if any, have been met. The Customs Service is then responsible for fixing 
the final classification and value of the merchandise. An importer of re- 
cord’s failure to exercise reasonable care could delay release of the mer- 
chandise and, in some cases, could result in the imposition of penalties. 

The intent of this publication is to provide guidance in an informed 
compliance environment for improving product descriptions, both by 
providing examples and by providing details. Further information and 
assistance is available if desired. 


APPENDIX 1 


SAMPLES OF QUALITY INVOICE PRODUCT DESCRIPTIONS AND 
SAMPLES OF INSUFFICIENT INVOICE PRODUCT DESCRIPTIONS 


What follows are samples of actual quality invoice product descrip- 
tions, provided by road to compliance companies. Only sensitive details 


have been changed. Each quality invoice is followed by a fictitious sam- 
ple of the same invoice with an insufficient product description. They 
can be compared and contrasted with the quality invoice samples that 
precede them. 
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Example 1a: Quality invoice product description 


COMMERCIALINVOICE gine 
(1) Shipper/Exporter (8) No. and Date of Invoice 
SAMSUNG ELECTRONICS CO.,LTD | US123456789 Thursday, Oct 22, 1998 


SAMSUNG MAIN BLDG., 250 2-KA, 
TAEPYUNG-RO 


CHUNG-KU, SEOUL, KOREA a (9) No. and Date of L/C 


(2) For Account and Risk of __ LCUS 987654321 Saturday, Sep 26, 1998 


Messers 


SAMSUNG SEMICONDUCTOR INC. | (10) L/C issuing Bank 
3655 NORTH FIRST STREET 
SAN JOSE, CA 95134-1713, U.S.A. ABC International Bank 


(3) Notify Party 
(11) Remarks 


(4) Port of (5) Final Destina- | « FREIGHT PREPAID 


Loading tion 
KIMPO KOREA | SAN FRANCISCO 
CA 
| 
(6) Carrier _‘| (7) Sailing on or 
AIRCFRAFT about 
Thursday, Oct 22, 
| 1998 
(12) Marks and Numbers of PKGS 
S.E.C 


SAN FRANCISCO CA 
C/T NO. 1— 13 
MADE IN KOREA 


(13) Description of (14) Quantity (15) Unit- (16) Amount 
Goods i 


| Price | 


MEMORY I. C. CFR SAN FRANCISCO CA 

(64 M DRAM) 

KM44V16004BK-6TE XXXX PCS USD XXXX USD XXXX 
KM44V16004BK-6TE XXXX PCS USD XXXX USD XXXX 
( MEM MODULE DRAM) 

KMM53632000BK-6 64MB 


SIMM 32MX36 0060 NS XXX PCS USD XXXX USD XXXX 
(MEM MODULE SYNC ) 
KMM366S424BTL-GO 

32MB DIMM 4MxX64 


0010 NS XXX PCS USD XXXX 
**** TOTAL: XXXXX PCS USD XXXXXX 


COMPARE INVOICE DESCRIPTIONS ON EXHIBIT 1-A WITH 
EXHIBIT 1-B 
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Example 1b: Insufficient invoice product description 


COMMERCIAL INVOICE PP tS SU Ua 


(1) Shipper/Exporter (8) No. and Date of Invoice 


SAMSUNG ELECTRONICS CO., LTD | US123456666 Tuesday, Apr 01, 1997 

SAMSUNG MAIN BLDG., 250 2-KA, 
TAEPYUNG-RO 

CHUNG-KU, SEOUL, KOREA (9) No. and Date of L/C 


(2) For Account and Risk of LCUS 987654000 Friday, Apr 28, 1997 


Messers 


SAMSUNG SEMICONDUCTOR INC. | (10) L/C issuing Bank 
3655 NORTH FIRST STREET 
SAN JOSE, CA 95134-1713, U.S.A. ABC International Bank 


(3) Notify Party 
(11) Remarks 


(4) Port of (5) Final Destina- |. FREIGHT PREPAID 
Loadin co 


ading tion * P/ONO. 
KIMPO KOREA | SAN FRANCISCO 
CA 


(6) Carrier (7) Sailing on or 
AIRCFRAFT about 


Tuesday, Apr 01, 
1997 


(12) Marks and Numbers of PKGS 
S.E.C 


SAN FRANCISCO CA 
C/T NO. 1—59 
MADE IN KOREA 


(18) Description of | (14) Quantity (15) Unit- | (16) Amount 
Goods | Price 


SEMICONDUCTORS CFR SAN FRANCISCO CA 

(16M DMODULE) 

KMM5324104BK-6U XXXX PCS USD XXXX USD XXXX 
(16M SDMODULE) 

KMM366S104BTN-G2 XXXX PCS USD XXXX USD XXXX 
KMMS366S114A T-G2 XXXX PCS USD XXXX USD XXXX 
KMM366S203BTN-GS XXXX PCS USD XXXX USD XXXX 
KMM366S403BTN-G2 XXXX PCS USD XXXX USD XXXX 





****TOTAL: XXXXX PCS USD XXXXXX 
ORIGINAL INVOICE DESCRIPTIONS 
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Example 3a: Quality invoice product description 


0001 XYZ CORP. 


123 SUSHI ROAD 


(111111) PAGE 1 OF 3 


WASABE DISTRICT TOKYO, JAPAN 


INVOICE/PACKING LIST 


FOR ACCOUNT AND RISK OF (IMPORTER): 


ABC CORP. 
123 MAIN STREET 
ANY TOWN, U.S.A. 


FINAL DESTINATION: XXX 
ABC CORP. 

123 MAIN STREET 

ANY TOWN, U.S.A. 


PORT OF EXPORT: 
PORT OF CLEAR: 
VIA: 


S/C DESC. OF GOODS 
GENERAL MERCHANDISE 
COUNTRY OF ORIGIN: JAPAN 


PLUM 15011500 

20 INCH HIGH 
DEFINITION TRINITRON 
COLOR VIDEO MONITOR 
W/O TUNER CRT44CM 
(16:9) NON-PROJECTION 
H.S. CODE: 

UNITES OF MEASURE: 
FCC: 


COUNTRY OF ORIGIN: SWITZERLAND 


PLUM 42641900 

3.5” INTERNAL 
MAGNETIC MICRO 
FLOPPY DISK DRIVE 
H.S. CODE: 


UNITS OF MEASURE: 


FAX: 
TELEX: 
TEL: 


INVOICE: 
MASTER BILL: 
HOUSE BILL: 
INVOICE DATE: 
METH OF SHIP: 
CARRIER: 
VESSEL: 
VOYAGE/FLIGHT: 
ETD DATE: 
ETA DATE: 
FOLDER NBR: 
MARKS: 


TOKYO, JAPAN 
SAN FRANCISCO-AIR 


QUANTITY 


UNIT UNIT PRICE 


8528.21.4900 RATE: 5.00 
NO. 1.000000 
01 AGX11123 FDA: B 8726630 


8471.70.4035 RATE: 0.00 
NO. 1.000000 


TO BE CONTINUED 


PLUM 

001-63324883 
NEC56676406 

10/01/98 

AIR 

AMERICAN AIRLINES 
AMERICAN AIRLINES 
AA8267/24 

09/24/98 

09/24/98 

9809-38522 


AMOUNT (USD) 
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Example 3a: (Continued) 


0001 PLUM (111111) PAGE 2 OF 3 


QUANTITY 
S/C DESC. OF GOODS UNIT UNIT PRICE AMOUNT (USD) 


COUNTRY OF ORIGIN: SWEDEN 


PLUM 41605130 
CORDLESS TELEPHONE 
(INCORPORATING 
DIGITAL SECURITY 
CODING) 


H.S. CODE: 8517.11.0000 RATE: 0.80 
UNITS OF MEASURE: NO. 1.000000 


FCC: 02 SSSSSSSSSSSSSSSSS 
COUNTRY OF ORIGIN: MALAYSIA 


PLUM 966724110 
SOFT CARRYING BAG 
OUTER SURFACE OF 
NYLON (TEXTILE) FOR 
VIDEO CAMERA 


H.S. CODE: 8517.11.0000 RATE: 19.00 
UNITS OF MEASURE: NO. 1.000000 KG 


FCC: 02 SSSSSSSSSSSSSSSSS 
VIS: Y SID: Y QUO: Y CHE: DAN: SPE: Y CATG: 670 


COUNTRY OF ORIGIN: JAPAN 


PLUM 470756401 100 PCS 
10MM X 53.7CM NITRILE 
RUBBER TIMING BELT 
MFG: MITSUBISHI 


H.S. CODE: 4010.29.4500 
UNITS OF MEASURE: KG 


ANT/DP: Y CASE NO.: A588807002 
VIS: SID: QUO: CHE: DAN: SPE: Y CATG: 


COUNTRY OF ORIGIN: TAIWAN, PROV. OF CHINA 


PLUM 89618701 1 PCS 
1/2 INCH (12.65MM) 
VIDEO CASSETTE 
MAGNETIC TAPE NON 
RECORDED 


H.S. CODE: 8523.13.0040 RATE: 0.00 
UNITS OF MEASURE: NO. 1.000000 


FCC: 01 GXK5663 


TO BE CONTINUED 
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Example 3a: (Continued) 


0002 PLUM (111111) PAGE 3 OF 3 


QUANTITY 
S/C DESC. OF GOODS UNIT UNIT PRICE AMOUNT (USD) 


COUNTRY OF ORIGIN: JAPAN 


PLUM 14070130 

HI-FI STEREO SYSTEM 

AC ONLY (TUNER/CD 

PLAYER; DUAL TAPE 

DECK/AMO; SPKRS) 

H.S. CODE: 8527.31.6040 RATE: 0.90 

UNITS OF MEASURE: NO. 1.000000 
COUNTRY OF ORIGIN: MALAYSIA 


PLUM SF-L1 1 PCS 
SMART FILE LABEL 
(PROXIMITY LABEL) 
H.S. CODE: 8543.81.0000 RATE: 1.60 
BINDING RULING: NYD80918 
WITH STANDARD 
ACCESSORIES 
UNITS OF MEASURE: NO. 


107 PCS FOB 10,607.05 
TOTAL 10,607.05 
PAYMENT TERMS : 
COVERED BY : T.T. REMITTANCE 


WITHIN 30 DAYS AFTER B/L DATE 
PRICE BASE : JAPAN 


TOTAL CARTONS: 100 TOTAL WEIGHT: 100.00 TOTAL VOLUME: 0.0500 
GENERAL BULK LICENSE 


XYZ CORP. 
E. & O. E. 
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Example 3b: Insufficient invoice product description 


0001 


XYZ CORP. 
123 SUSHI ROAD 
WASABE DISTRICT TOKYO, JAPAN 


FAX: 
TELEX: 
TEL: 


INVOICE/PACKING LIST 


FOR ACCOUNT AND RISK OF (IMPORTER) 
ABC CORP. 

123 MAIN STREET 

ANY TOWN, U.S.A. 


FINAL DESTINATION: XXX 
ABC CORP. 

123 MAIN STREET 

ANY TOWN, U.S.A. 


PORT OF EXPORT: 
PORT OF CLEAR: 
VIA: 


TOKYO, JAPAN 
SAN FRANCISCO-AIR 


QUANTITY 
S/C DESC. OF GOODS UNIT 
GENERAL MERCHANDISE 
COUNTRY OF ORIGIN: JAPAN 


PLUM 15011500 
H.S. CODE: 


UNITES OF MEASURE: 


1 PCS 
8528.21.4900 
NO. 


COUNTRY OF ORIGIN: SWITZERLAND 


PLUM 42641900 1 PCS 
H.S. CODE: 8471.70.4035 


UNITS OF MEASURE: NO 
COUNTRY OF ORIGIN: SWEDEN 


PLUM 41605130 
H.S. CODE: 


UNITS OF MEASURE: 
COUNTRY OF ORIGIN: MALAYSIA 


PLUM 966724110 
H.S. CODE: 


UNITS OF MEASURE: 


1 PCS 
8517.11.0000 
NO. 


(111111) PAGE 1 OF 2 


INVOICE: 
MASTER BILL: 
HOUSE BILL: 
INVOICE DATE: 
METH OF SHIP: 
CARRIER: 
VESSEL: 
VOYAGE/FLIGHT: 
ETD DATE: 
ETA DATE: 
FOLDER NBR: 
MARKS: 


UNIT PRICE 


100.00 
RATE: 5.00 
1.000000 


100.00 
RATE: 0.00 
1.000000 


100.00 
RATE: 19.00 
1.000000 KG 


TO BE CONTINUED 


PLUM 

001-63324883 
NEC56676406 

10/01/98 

AIR 

AMERICAN AIRLINES 
AMERICAN AIRLINES 
AA8267/24 

09/24/98 

09/24/98 

9809-38522 


AMOUNT (USD) 
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Example 3b: (Continued) 


0001 PLUM (111111) PAGE 2 OF 2 


QUANTITY 
S/C DESC. OF GOODS UNIT UNIT PRICE AMOUNT (USD) 


COUNTRY OF ORIGIN: JAPAN 
PLUM 470756401 100 PCS 10,000 


H.S. CODE: 4010.29.4500 
UNITS OF MEASURE: KG 


COUNTRY OF ORIGIN: TAIWAN, PROV. OF CHINA 


PLUM 89618701 1 PCS 


H.S. CODE: 8523.13.0040 
UNITS OF MEASURE: NO. 


COUNTRY OF ORIGIN: JAPAN 


PLUM 14070130 1 PCS 
H.S. CODE: 8527.31.6040 
UNITS OF MEASURE: NO. 


COUNTRY OF ORIGIN: MALAYSIA 


PLUM SF-L1 
WITH STANDARD 
ACCESSORIES 
UNITS OF MEASURE: NO. 1.000000 


TOTAL 107 PCS FOB (USD) 10,607.05 
TOTAL (USD) 10,607.05 

PAYMENT TERMS : 

COVERED BY : T.T. REMITTANCE 


WITHIN 30 DAYS AFTER B/L DATE 
PRICE BASE : JAPAN 


TOTAL CARTONS: 100 TOTAL WEIGHT: 100.00 TOTAL VOLUME: 0.0500 
GENERAL BULK LICENSE 


XYZ CORP. 
E. & O. E. 
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APPENDIX 2 
SHIPPER INSTRUCTIONS AND SUPPLIER SCORECARDS 


EXAMPLE 1: 


May 6th 1998 


ABC Supplier 
123 Any Street 
Anytown, ABC 123, Anyland 
For the attention of the Export Department 
Dear Sir or Madam 
Improvements requested to your export invoice 

As you may know, US Customs imposes strict requirements regard- 
ing the information shown on invoices which accompany shipments of 
products being imported into the USA. As a US importer, XYZ Corpora- 
tion is ultimately responsible for any errors or omissions on such in- 


voices, even if they have been provided by external suppliers such as 
yourselves. 


Please see attached a copy ofa recent invoice provided by your compa- 
ny to XYZ 





(1) Incorrect or complete address Product values missing 
details 





(1 Currency of invoice not () Product values incorrectly 
shown shown 


(1) Country of origin not shown () Product description incom- 
plete or missing 


() XYZPurchase Order number () Terms of delivery not shown 
not shown 














(] XYZ contact name not shown Other, as specified below: 





Please make every effort to avoid similar discrepancies on future 
shipments. This will help to ensure that XYZ continues to comply with 
US Customs regulations and will reduce the likelihood of shipment de- 
lays caused by incomplete documentation. 

Thanks for your co-operation. If you have any further queries, please 
do not hesitate to get in touch. 


Yours sincerely, 


XYZ CORPORATION 
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EXAMPLE 2: 
XYZ Widget Company 
222 Regulations Avenue 
Compliance, CA 95124 
USA 


Date: 


Address of Exporting Country: 
Contact Name: 


Subject: 
Dear Sir or Madam: 


The Customs Modernization Act (Title VI of the North American 
Free Trade Agreement Implementation Act) has resulted in a shift of 
the legal burden, from the US Customs Service to the importer, for the 
correct entry of merchandise. Since the passage of the Customs Mod 
Act, importers have been responsible for ensuring that their transac- 
tions comply with all applicable laws and regulations, including proper 
classification, valuation, country of origin determination and marking. 
The United States Congress has made it clear that importers must exer- 
cise “reasonable care” in transacting Customs business. 

An importer’s exercise of reasonable care requires that it critically 


examine its invoices. In accordance with 19 CFR 141.86 (a), XYZ Widget 
Company requests that export invoices from your facility contain the 
below listed information in order for us to meet our obligation as an im- 
porter: 


1. Ship To (Name and Address)—Mandatory 

2. Invoice Number—Mandatory 

3. Invoice/Shipment Date—Mandatory 

4. Terms of Sale—Mandatory (Terms should be FCA Tokyo) 

5. Mode of Transportation-Air, Freight Collect or Third Party 
Bill XYZ Widget Company, Compliance, CA—Mandatory 

6. Airport of Loading—Not Mandatory 

7. Airport of Unloading/Destination—Not Mandatory 

8. Description of Goods:—Mandatory 


A. Detailed Description of Merchandise As Applicable to 
Product Shipping (i.e.: Integrated Circuits, Parts of Integrated 
Circuits, Wafers (approximate good die quantity), Die, etc.) 

B. Individual Line Items Must Be Identified With ALL the 
Following Information: (If applicable, use it.) 

1. XYZ ae Company’s Device/Package Type/Tem- 
perature Grade/HPC# 

2. Mask Number (Integrated Circuit Wafer) 

3. PO. Number 

4, Quantity 

5. Unit Price (US Dollars): Must be XYZ Widget te 
ny’s Integrated Circuits Standard Cumulative Assem 
Cost (Not Assembly/P.0. Price). If returning die only, «A 
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die cost listed. Note: The XYZ Widget Company’s Import 
Department will supply the Transaction Value Cost List. 
6. Total Amount in US Dollars or Agreed Upon Curren- 
cy 
9. Total Quantity of All Line Items—Mandatory 
10. Total Amount of All Line Items/Unit Price—Mandatory 
11. Declared Value for Customs Purposes Only/Fair Market Val- 
ue for No Charge Items When It Applies—Mandatory 
12. Harmonized Tariff Schedule Number (for Export and Import 
Clearance Purpose-Refer to Attachment)—Mandatory 
13. Country of Origin: Country of Assembly (for US Im- 
ports)/Country of Diffusion for EU (Ireland)—Mandatory 
14. Total Number of Cartons, Gross Weight in Kilos, Carton Di- 
mensions—Cartons and Gross Weight is Mandatory, Carton Di- 
mensions is not Mandatory but Preferred 


Please sign and return the bottom portion of this letter as an ac- 
knowledgment and understanding of its contents and your agreement 
to comply. In addition, please provide us with a date that your Export 
Staff will comply with the above listed requirements. You can return ei- 
ther via mail or fax number . We would appreciate your 
response within two weeks. 

Should you have any questions regarding these invoice requirements 
or experience problems complying with any item, please contact me im- 
mediately. We appreciate your immediate attention to this matter and 
cooperation in complying. It is our objective to demonstrate full com- 
pliance with US Customs Regulations and are looking forward to the 
assistance of our vendors. I will follow up this email by sending you sam- 
ple copies of past commercial invoices via fax which highlight areas of 
non-compliance. 


Sincerely, 


Name & Title of Department Manager 
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Attention: Customs Compliance Manager of 
XYZ Widget Company 

222 Regulations Avenue 

Compliance, CA 95124 

USA 


Phone Number: 
Fax Number: 


I have passed on a copy of this notification and attachments to all em- 
ployees who currently handle and are responsible for the preparation of 
shipping (Export) invoices for the XYZ Widget Company account. 


We have read and understand the intent of this letter. We agree to 
comply with all items (1-14) as stated. 


Signature 
Print Name 
Title 


Company Name 


Date 
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EXAMPLE 3: 


a SEMICONDUCTOR 


Memo 


To: / SEC Sales Support 
From: !SMA 


Date: April 24, 1997 


Subject: SEC Commercial Invoice Descriptions 


We have received a NOTICE OF ACTION from U.S. Customs Team CST 774 (DRAM Module and 
LCD TFT) today for requesting to change the Description of Goods for our DRAM MODULE on the 
SEC Commercial Invoice for all import shipments. The reason of this request is that our current 


descriptions do not meet the customs requirements of 19 CFR 141.86. A “detail descriptions” that 
customs required are as follows. 


CURRENT DESCRIPTION 

KMM5324104BK-6U KMM5324104BK-6U 
SEMICONDUCTORS MEM MODULE DRAM 

16M DMODULE 16MB SIMM 4MX32 60NS 


KMM366S403BTN-G2 KMM366S 104BTN-G2 
SEMICONDUCTORS MEM MODULE SYNC DRAM 
16M SDMODULE 32MB DIMM 4MX64 12NS 


This memo is written to request your IMMEDIATE action in responding to the U.S. Customs’s 
requirements. They have given us 60 days from the date of this notice (4/21/°97) to correct the 
invoice description. The Customs will monitor shipments after 60 days from the date of this notice 
which will begin from June 20", 1997 and our shipments will be delayed if descriptions do not meet 


Customs requirement. Please make necessary arrangement with appropriate department to 
accomplish this TASK. 


The attached please find the NOTICE OF ACTION received from U.S. Customs. Please contact me or 
our legal department with any questions you may have regarding this issue. 


Thank you for your co-operation. 


Attachments (3) 





120 


CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


EXAMPLE 4: 


U.S. Invoice Requirements (v1.7, 11/98) 


1) 
2) 
3) 
4) 
5) 
6) 
7) 
8) 
9) 
10) 
11) 
12) 
13) 
14) 
15) 
16) 
17) 
18) 


19) 
20) 
21) 
22) 
23) 
24) 
25) 


27) 


Vendor name and address (seller) 

Date of invoice 

Invoice number 

Purchase order number (PO.) 

Sold to party 

Ship to party: 

complete name 

correct current address (check these periodically) 

attention to party—important to Import Department 

Terms of sale 

Terms of payment 

Type of currency 

Port of export 

Final destination 

Carrier 

Part numbers (including company’s P/N) 

Country of origin 

Description of goods—use generic terms (i.e. cable, IC capaci- 
tor, personal computer, etc. If product being shipped is a part for 
another product, identify what it is a “part of”). 

Quantity 

Unit price 

Total amount 

FCC ID number, if any 

FDA accession number, if any 

Number of cartons & pallets, and weights 

Name and signature of responsible individual 

Invoice must be in English 

“(company name) to be the importer of record” 

Shipments from all countries, except China or Hong Kong, us- 
ing wood pallets must state “the solid wood packing materials 


are totally free from bark, and apparently free from live plant 
pests.” 


Shipments from China or Hong Kong, not using solid wood packing 
materials (SWPM) must state “this shipment contains no SWPM”. 


Note: If SWPM is used, a separate Chinese or Hong Kong government 
issued certificate is required. 
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EXAMPLE 5: 
SUPPLIER’S COMPLIANCE SCORE 


ABC Philippines Terms of Sale 

Company Mode of Transportation 

Description of Goods 

Harmonized Tariff Sched- 
ule 

Country of Origin 

Total Number of Cartons, 
Gross Weight in Kilos 

Mode of Transportation 

Description of Goods 

Harmonized Tariff Sched- 
ule 

Country of Origin 


APPENDIX 3 
Additional Resources and Information 
Other Publications: 


¢ US Customs Guide to Importing 
¢ A Basic Guide to Importing 


¢ Title 19 U.S. Code § 1481(a) 
e Title 19 Code of Federal Regulations §§ 141.81-141.92 


Annual listings of all Harmonized Tariff Numbers included under 


the Information Technology PFI can be obtained from the Dallas Stra- 
tegic Trade Center. 
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What Every Member of the 
Trade Community Should Know About: 


The U.S.-Caribbean 
Basin Trade 
Partnership Act 


IMPORTANT NOTICE 


The information contained in this publication is based on the interim 
regulations which were published in the Federal Register on Octo- 
ber 5, 2000 (65 Federal Register 59650-59666) and the corrections 
published on November 9, 2000 (65 Federal Register 67260-67264). 
Readers are cautioned that substantive and/or procedural changes 
may be made in the final regulations. 


An Informed Compliance Publication 


May 2001 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat® portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 
your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on The 
U.S.-Caribbean Basin Trade Partnership Act as part of aseries of informed 
compliance publications advising the public of new or revised regulations or pro- 
cedures. We sincerely hope that this material, together with seminars and in- 
creased access to Customs rulings, will help the trade community to improve, as 
smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


On May 18, 2000, Public Law 106-200, the Trade and Development 
Act of 2000 (the “Act”), was signed into law. Title II, which is entitled the 
“United States-Caribbean Basin Trade Partnership Act” (the 
“CBTPA”) provides certain benefits to countries and territories in the 
Caribbean Basin. This informed compliance publication covers the 
trade benefits administered by the Customs Service which are con- 
tained in Title II of the Act. A separate informed compliance publica- 
tion will cover Title I of the Act, entitled the “African Growth and 
Opportunity Act” (the “AGOA”), which extends certain trade benefits 
to sub-Saharan Africa. 

On October 2, the President signed a Proclamation implementing 
the CBTPA. The Presidential Proclamation declared the 24 current 
beneficiary countries of the Caribbean Basin Initiative to be “Benefi- 
ciary Countries” for purposes of the enhanced trade preferences made 
available under the CBTPA. In addition, the Proclamation modified the 
Harmonized Tariff Schedule of the United States (“HTSUS”) to reflect 
the new trade preferences. It also delegated to the Office of the United 
States Trade Representative the authority to publish (through a Feder- 
al Register notice) additional determinations regarding the compliance 
of CBTPA Beneficiary Countries with customs-related procedures es- 
tablished in the CBTPA. 


A list of the implementing Proclamations, designations by the U.S. 
Trade Representative (USTR), notices issued by the Committee for the 
Implementation of Textile Agreements (CITA), and Customs regula- 
tions, and their Federal Register publication dates and pages appears 
near the end of this publication. 


LIST OF DESIGNATED BENEFICIARY COUNTRIES 


The following 24 countries or territories were designated as CBPTA 
Beneficiary Countries by Proclamation 7351. Countries listed in bold 
type have been found by USTR to be entitled to the enhanced benefits. 
Check the Federal Register for recent additions: 


Antigua and Barbuda Haiti 

Aruba Honduras 

Bahamas Jamaica 

Barbados Montserrat 

Belize Netherlands Antilles 
Costa Rica Nicaragua 
Dominica Panama 
Dominican Republic St. Kitts and Nevis 
El Salvador Saint Lucia 

Grenada Saint Vincent and the Grenadines 
Guatemala Trinidad and Tobago 
Guyana British Virgin Islands 
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SUMMARY OF CBPTA BENEFITS 


The CBTPA significantly expands preferential treatment for apparel 
made in the Caribbean Basin region. Duty- and quota-free treatment is 
provided for apparel made in the CBI from U.S. fabrics formed from U.S. 
yarns. Duty— and quota-free treatment is also available for certain knit 
apparel made in CBTPA beneficiary countries from fabrics formed in 
the Caribbean Basin region, provided that U.S. yarns are used in form- 
ing the fabric. This “regional fabric” benefit for knit apparel is subject 
to an overall yearly limit, with a separate limit provided for certain 
T-shirts. 

New duty-— and quota free treatment will also be available for apparel 
made in the CBI from fabrics determined to be in “short supply” in the 
United States, and for designated “hand-loomed, handmade, or folk- 
lore” articles. 

In addition to these apparel preferences, the CBTPA provides NAF- 
TA-equivalent tariff treatment for certain items previously excluded 
from duty-free treatment under the CBI program (e.g., footwear, 
canned tuna, petroleum products, watches and watch parts, and certain 
leather-related goods). 

Finally, the CBTPA amended the CBERA to provide duty-free treat- 
ment to certain liqueurs and spirituous beverages produced in Canada 
from rum which is the growth, product or manufacture of a beneficiary 
country, or the U.S. Virgin Islands. 


WHAT ARE THE MAIN PROVISIONS? 


Section 211 of the Act revises the Caribbean Basin Economic Recov- 
ery Act (the CBERA, also referred to as the Caribbean Basin Initiative, 
or “CBI,” statute codified at 19 U.S.C. 2701-2707). The CBI is a duty 
preference program that applies to exports from those Caribbean Basin 
countries that have been designated by the President as program bene- 
ficiaries. Although the origin and related rules for eligibility for duty- 
free treatment under the CBI are similar to those under the older 
Generalized System of Preferences duty-free program (the “GSP” Title 
V of the Trade Act of 1974, codified at 19 U.S.C. 2461-2467), the CBI dif- 
fers from the GSP in anumber of respects, including the fact that under 
the CBI all articles are eligible for duty-free treatment (that is, they do 
not have to be specially designated as eligible by the President) except 
those that are specifically excluded under the statute. 

Prior to the amendment effected by the CBTPA, section 213 of the 
CBI statute (19 U.S.C. 2703) was headed “ARTICLES TO WHICH DUTY-FREE 
TREATMENT DOES NOT APPLY” and consisted only of a list of specific types 
of products excluded from CBI duty-free treatment. As a result of the 
amendment made by the CBPTA, section 213(b) of the CBI statute now 
is headed “IMPORT-SENSITIVE ARTICLES” and consists of five principal pa- 
ragraphs. These five paragraphs are summarized below. 
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Paragraph (1) provides that, subject to paragraphs (2) through (5), 
the duty-free treatment provided under the CBI does not apply to the 
following: 


e Textile and apparel articles which were not eligible articles for 
purposes of the CBI on January 1, 1994, as the CBI was in ef- 
fect on that date; 

Footwear not designated at the time of the effective date of the 
CBI (that is, August 5, 1983) as eligible articles for the purpose 
of the GSP; 

Tuna, prepared or preserved in any manner, in airtight con- 
tainers; 

Petroleum, or any product derived from petroleum, provided 
for in headings 2709 and 2710 of the HTSUS; 

Watches and watch parts (including cases, bracelets, and 
straps), of whatever type including, but not limited to, me- 
chanical, quartz digital or quartz analog, if those watches or 
watch parts contain any material which is the product of any 
country with respect to which HTSUS column 2 rates of duty 
apply; or 

Articles to which reduced rates of duty apply under section 
213(h) (that is, handbags, luggage, flat goods, work gloves, and 
leather wearing apparel that are a product ofa CBI beneficiary 
country and that were not designated on August 5, 1983, as eli- 
gible articles for purposes of the GSP). 


The content of this new paragraph (1) corresponds to that of entire 
former section 213(b) but with some minor wording changes. There- 
fore, paragraphs (2) through (5) ofamended section 213(b), as discussed 
below, are entirely new provisions. 

Paragraph (2) is entitled “TRANSITION PERIOD TREATMENT OF CERTAIN 
TEXTILE AND APPAREL ARTICLES.” It provides for the application of prefer- 
ential treatment to specific textile and apparel articles during a “tran- 
sition period.” Under paragraph (2), “preferential treatment” 
means, except where the President takes bilateral emergency action, 
that the articles in question may enter the United States free of duty 
and free of any quantitative restrictions, limitations, or consultation le- 
vels. The “transition period,” is defined as the period that begins on Oc- 
tober 1, 2000, and ends on the earlier of September 30, 2008, or the date 
on which a free trade agreement enters into force with respect to the 
United States and the CBTPA beneficiary country. 

Paragraph (3) is entitled “TRANSITION PERIOD TREATMENT OF CERTAIN 
OTHER ARTICLES ORIGINATING IN BENEFICIARY COUNTRIES.” It provides that, 
except in the case of any article accorded duty-free treatment under U.S. 
Note 2(b) to Subchapter IT of Chapter 98 of the HTSUS (that is, certain 
articles assembled or processed in a CBI beneficiary country in whole of 
components or ingredients that are a product of the United States), the 
tariff treatment accorded at any time during the transition period to 
any article referred to in any of subparagraphs (B) through (F) of para- 
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graph (1) thatis a“CBTPA originating good” will be identical to the tar- 
iff treatment that is accorded at that time under Annex 302.2 of the 
NAFTA to an article described in the same 8—digit subheading of the 
HTSUS that is a good of Mexico and is imported into the United States. 
A “CBTPA originating good” for these purposes means a good that 
meets the rules of origin for a good set forth in Chapter 4 of the NAFTA 
as implemented by United States law. 

Paragraph (4) is entitled “CUsTOoMS PROCEDURES” and sets forth regu- 
latory standards for purposes of preferential treatment under para- 
graph (2) or (3). It includes provisions relating to import procedures, 
prescribes a specific factual determination that the President must 
make regarding the implementation of certain procedures and require- 
ments by each CBTPA beneficiary country, and sets forth responsibili- 
ties of Customs and the United States Trade Representative regarding 
the study of, and reporting to Congress on, cooperative and other ac- 
tions taken by each CBTPA beneficiary country to prevent transship- 
ment and circumvention in the case of textile and apparel goods. 

Paragraph (5) is entitled “DEFINITIONS AND SPECIAL RULES” and sets 
forth the definitions of terms used in the legislation and the special 
rules to be used in determining whether countries and articles qualify 
for preferential tariff treatment under the Act. 


NEW TEXTILE AND APPAREL BENEFITS 
WHAT ARTICLES ARE COVERED? 


The textile and apparel articles to which the preferential treatment 
applies (and the appropriate subheading in the HTSUS) are as follows: 


¢ Apparel articles assembled in one or more CBTPA beneficiary 
countries from fabrics wholly formed and cut in the United 
States, from yarns wholly formed in the United States, (includ- 
ing fabrics not formed from yarns, if those fabrics are classifi- 
able under heading 5602 or 5603 of the HTSUS and are wholly 
formed and cut in the United States) that are entered under 
subheading 9802.00.80 of the HTSUS (new subheading 
9802.00.8044); 
Apparel articles assembled in one or more CBTPA beneficiary 
countries from fabrics wholly formed and cut in the United 
States, from yarns wholly formed in the United States, (includ- 
ing fabrics not formed from yarns, if those fabrics are classifi- 
able under heading 5602 or 5603 of the HTSUS and are wholly 
formed and cut in the United States) that are entered under 
Chapter 61 or 62 of the HTSUS, if, after that assembly, the ar- 
ticles would have qualified for entry under subheading 
9802.00.80 of the HTSUS but for the fact that the articles were 
embroidered or subjected to stone-washing, enzyme-washing, 
acid washing, perma-pressing, oven-baking, bleaching, gar- 


ment-dyeing, screen printing, or other similar processes (new 
subheading 9820.11.03); 
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Apparel articles cut in one or more CBTPA beneficiary coun- 

tries from fabric wholly formed in the United States from 
yarns wholly formed in the United States (including fabrics 
not formed from yarns, if those fabrics are classifiable under 
heading 5602 or 5603 of the HTSUS and are wholly formed in 

the United States), if those articles are assembled in one or 
more of those countries with thread formed in the United 
States (new subheading 9820.11.06); 

Apparel articles (other than socks provided for in heading 
6115 of the HTSUS) knit to shape in a CBTPA beneficiary 

country from yarns wholly formed in the United States, and 
knitted or crocheted apparel articles (other than non-under- 

wear t-shirts) cut and wholly assembled in one or more CBTPA 
beneficiary countries from fabric formed in one or more 
CBTPA beneficiary countries or the United States from yarns 
wholly formed in the United States (including fabrics not 
formed from yarns, if those fabrics are classifiable under head- 
ing 5602 or 5603 of the HTSUS and are formed in one or more 
CBTPA beneficiary countries), but subject to the application 

of annual quantitative limits expressed in square meter equiv- 
alents during the 8-year transition period and with percent- 
age increases of those limits in each of the first four years (new 
subheading 9820.11.09); 

Non-underwear t-shirts, classifiable under subheadings 
6109.10.00 and 6109.90.10 of the HTSUS, made in one or more 
CBTPA beneficiary countries from fabric formed in one or 
more CBTPA beneficiary countries from yarns wholly formed 
in the United States, but subject to the application of annual 

quantitative limits expressed in dozens and with percentage 
increases of those limits in each of the first four years and with 
application of a set quantitative limit for each year after the 
fourth year (new subheading 9820.11.12); 

Brassieres classifiable under subheading 6212.10 of the 
HTSUS, if both cut and sewn or otherwise assembled in the 
United States, or one or more CBTPA beneficiary countries, or 
both, but subject to a requirement that, in each of seven 1-year 
periods starting on October 1, 2001, at least 75 percent of the 
aggregate declared Customs value contained in the articles in 
the preceding year was attributed to the aggregate cost of the 
fabric components formed in the United States (the 75 percent 
standard rises to 85 percent for a producer found by Customs 

to have not met the 75 percent standard in the preceding year) 

(new subheading 9820.11.15); 

Apparel articles that are both cut (or knit-to-shape) and sewn 

or otherwise assembled in one or more CBTPA beneficiary 

countries, from fabrics or yarn that is not formed in the United 

States or in one or more CBTPA beneficiary countries, to the 
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extent that apparel articles of those fabrics or yarn would be 
eligible for preferential treatment, without regard to the 
source of the fabrics or yarn, under Annex 401 of the North 
American Free Trade Agreement (NAFTA). (new subheading 
9820.11.24). This CBTPA provision applies to apparel articles 
which would be originating goods, and thus would be entitled 
to preferential duty treatment, under the NAFTA tariff shift 
and related rules based on the fact that the fabrics or yarns 
used to produce them were determined to be in short supply in 
the context of the NAFTA. The fabrics and yarns in question 
include: 


fine count cotton knitted fabrics for certain apparel, 
linen, silk, cotton velveteen, 
fine wale corduroy, 
Harris Tweed, 
certain woven fabrics made with animal hairs, 
certain lightweight, high thread count poly-cotton woven 
fabrics, and 

e certain lightweight, high thread count broadwoven fab- 
rics used in the production of men’s and boys’ shirts. 


(See House Report 106-606, 106th Congress, 2d Session, at 
page 77, which explains a substantively identical provision of 
the African Growth and Opportunity Act that is contained in 
Title I of the Act.) 


Apparel articles that are both cut (or knit-to-shape) and sewn 
or otherwise assembled in one or more CBTPA beneficiary 
countries, from fabrics or yarn that the President or his desig- 
nee has designated in the Federal Register as not available in 
commercial quantities in the US. (new subheading 
9820.11.27); 

A handloomed, handmade, or folklore textile or apparel article 
of a CBTPA beneficiary country that the President and repre- 
sentatives of the CBTPA beneficiary country concerned mutu- 
ally agree upon as being a handloomed, handmade, or folklore 
good of a kind described in section 2.3(a), (b), or (c) or Appen- 
dix 3.1.B.11 of Annex 300-B of the NAFTA and that is certified 
as such by the competent authority of the beneficiary country 
(new subheading 9820.11.30); 

Textile luggage assembled in a CBTPA beneficiary country 
from fabric wholly formed and cut in the United States, from 
yarns wholly formed in the United States, that is entered un- 
der subheading 9802.00.80 of the HTSUS (new subheading 
9802.00.8046); 

Textile luggage assembled from fabric cut in a CBTPA benefi- 
ciary country from fabric wholly formed in the United States 
from yarns wholly formed in the United States (new subhead- 
ing 9820.11.21); 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


Knitted or crocheted apparel articles (other than non-under- 
wear t-shirts) cut and assembled in one or more CBTPA bene- 
ficiary countries from fabrics wholly formed in the United 
States from yarns wholly formed in the United States (includ- 
ing fabrics not formed from yarns, if those fabrics are classifi- 
able under heading 5602 or 5603 of the HTSUS and are wholly 
formed in the United States), provided that the assembly is 


with thread formed in the United States (new subheading 
9820.11.18). 


WHAT DEFINITIONS ARE USED? 


For purposes of these provisions, Customs uses the following defini- 
tions: 


Apparel articles means goods classifiable in Chapters 61 and 
62 and headings 6501, 6502, 6503, and 6504 and subheadings 
6406.99 and 6505.90 of the HTSUS. 

Assembled in one or more CBTPA beneficiary countries 
when used in the context ofa textile or apparel article has reference 
to a joining together of two or more components that occurred in 
one or more beneficiary countries, whether or not a prior joining 
operation was performed on the article or any of its components in 
the United States. 

CBERA means the Caribbean Basin Economic Recovery Act, 19 
U.S.C. 2701-2707. 

CBTPA beneficiary country means a “beneficiary country” 
for purposes of the CBERA which the President also has designated 
as a beneficiary country for purposes of preferential treatment of 
textile and apparel articles under 19 U.S.C. 2703(b)(2) and which 
has been the subject of a finding by the President or his designee, 
published in the Federal Register, that the beneficiary country has 
satisfied the statutory requirements. 

Cut in one or more CBTPA beneficiary countries when used 
with reference to apparel articles means that all fabric components 
used in the assembly of the article were cut from fabric in one or 
more CBTPA beneficiary countries. 

Foreign means of a country other than the United States or a 
CBTPA beneficiary country. 

Knit-to-shape applies to any apparel article of which 50 percent 
or more of the exterior surface area is formed by major parts that 
have been knitted or crocheted directly to the shape used in the ap- 
parel article, with no consideration being given to patch pockets, 
appliques, or the like. Minor cutting, trimming, or sewing of those 
major parts will not affect the determination of whether an apparel 
article is “knit-to-shape.” 

Made in one or more CBTPA beneficiary countries when 
used with reference to non-underwear t-shirts means cut in one or 
more CBTPA beneficiary countries and wholly assembled in one or 
more CBTPA beneficiary countries. 

Major parts means integral components of an apparel article 
but does not include collars, cuffs, waistbands, plackets, pockets, 
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linings, paddings, trim, accessories, or similar parts or compo- 
nents. 

Preferential treatment means entry, or withdrawal from 
warehouse for consumption, in the customs territory of the United 
States free of duty and free of any quantitative restrictions, limita- 
tions, or consultation levels as provided in 19 U.S.C. 2703(b)(2). 

Wholly assembled in one or more CBTPA beneficia 
countries when used in the context of a textile or apparel article 
has reference to a joining together of all components (including 
thread, decorative coriealialaamets buttons, zippers, or similar 


components) that occurred only in one or more CBTPA beneficiary 
countries. 


Wholly formed when used with reference to yarns or thread, 
means that all of the production processes, starting with the extru- 
sion of filament or the spinning of all fibers into yarn or both and 
ending with ayarn or plied yarn, took place in asingle country, and, 
when used with reference to fabric(s), means that all of the produc- 
tion processes, starting with polymers, fibers, filaments, textile 
strips, yarns, twine, cordage, rope, or strips of fabric and ending 
with a fabric by a weaving, knitting, needling, tufting, felting, en- 
tangling or other process, took place in a single country. 


WHAT SPECIAL RULES APPLY? 
There are special rules that apply for purposes of determining the eli- 


gibility of textile and apparel articles for preferential treatment. These 
special rules are as follows: 


¢ The treatment of findings and trimmings. An article 

otherwise eligible for preferential treatment will not be ineli- 
gible for that treatment because the article contains findings 
or trimmings of foreign origin, if those findings and trimmings 
do not exceed 25 percent of the cost of the components of the as- 
sembled product. This provision specifies the following as ex- 
amples of findings and trimmings: 

sewing thread, 

hooks and eyes, 

snaps, buttons, 

“bow buds,” 

decorative lace trim, 

elastic strips (but only if they are each less than 1 inch in 

width and used in the production of brassieres), 
¢ zippers (including zipper tapes), and 
¢ labels. 

However, as an exception to the general rule, sewing thread will not 
be treated as findings or trimmings in the case of an article described in 
new heading 9820.11.06 HTSUS because that provision specifies that 
the thread used in the assembly of the article must be formed in the 
United States and thus cannot be of “foreign” origin. 


e Specific interlinings, that is, a chest type plate, “hymo” 
piece, or “sleeve header,” of woven or weft-inserted warp knit 
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construction and of coarse animal hair or man-made fila- 
ments. Under this rule, an article otherwise eligible for prefer- 
ential treatment under paragraph (2) will not be ineligible for 
that treatment because the article contains the specified inter- 
linings of foreign origin, if the value of those interlinings (and 
any findings and trimmings) does not exceed 25 percent of the 
cost of the components of the assembled article. There is a pro- 
vision for the termination of this treatment of interlinings if 
the President makes a determination that United States 
manufacturers are producing those interlinings in the United 
States in commercial quantities. 

De minimis rule. There is a de minimis rule which provides 
that an article that would otherwise be ineligible for preferen- 
tial treatment under the textile and apparel provisions be- 
cause the article contains fibers or yarns not wholly formed in 
the United States or in one or more CBTPA beneficiary coun- 
tries will not be ineligible for that treatment if the total weight 
of all those fibers and yarns is not more than 7 percent of the 
total weight of the good. However, this provision also states 
that, notwithstanding the foregoing rule, an apparel article 
containing elastomeric yarns will be eligible for preferential 
treatment under the textile and apparel provisions only if 
those yarns are wholly formed in the United States. 

Finally, a special origin rule that provides that an article 
otherwise eligible for preferential treatment under paragraph 
(2)(A)(G) or paragraph (2)(A)(ii) will not be ineligible for that 
treatment because the article contains nylon filament yarn 
(other than elastomeric yarn) that is classifiable under sub- 
heading 5402.10.30, 5402.10.60, 5402.31.30, 5402.31.60, 
5402.32.30, 5402.32.60, 5402.41.10, 5402.41.90, 5402.51.00, 


or 5402.61.00 of the HTSUS duty-free from Canada, Mexico or 
Israel. 


NAFTA—EQUIVALENT TREATMENT FOR NON-TEXTILE ARTICLES 


The CBTPA, also amended section 213(b) of the Caribbean Basin 
Economic Recovery Act (the CBERA, 19 U.S.C. 2701-2707) to authorize 
the President to extend additional trade benefits by providing special 
preferential tariff treatment (equivalent to the treatment accorded un- 
der NAFTA) to certain non-textile articles that are otherwise excluded 
from duty-free treatment under the CBERA. 


WHAT ARTICLES ARE COVERED? 


Preferential tariff treatment applies to any of the following articles, 
provided that the article in question is a CBTPA originating good, is im- 
ported directly into the customs territory of the United States from a 
CBTPA beneficiary country, and is not accorded duty-free treatment 
under U.S. Note 2(b), Subchapter II, Chapter 98, HTSUS. The effect of 
paragraph (3) is to provide for the application of NAFTA tariff treat- 
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ment to goods excluded from the CBI, except for textile and apparel ar- 
ticles (some of which are separately addressed under paragraph (2) as 
discussed above). Thus, imports of: 


¢ Footwear not designated on August 5, 1983, as eligible articles 
for the purpose of the Generalized System of Preferences 
(GSP) (see 19 U.S.C. §§2461 through 2467); 
Tuna, prepared or preserved in any manner, in airtight con- 
tainers; 
Petroleum, or any product derived from petroleum, provided 
for in headings 2709 and 2710 of the HTSUS; 
Watches and watch parts (including cases, bracelets, and 
straps), of whatever type including, but not limited to, me- 
chanical, quartz digital or quartz analog, if those watches or 
watch parts contain any material which is the product of any 
country with respect to which HTSUS column 2 rates of duty 
apply; 
handbags, luggage, flat goods, work gloves (not designated on 
August 5, 1983, as eligible articles for the purpose of the GSP), 
and 
leather wearing apparel (not designated on August 5, 1983, as 
eligible articles for the purpose of the GSP) 


would be eligible for a reduction in duty equal to the preference Mexi- 
can products enjoy in accordance with the staged duty-rate reductions 
set forth in Annex 302.2 of the NAFTA, provided that the merchandise 
in question meets the origin rules for a “NAFTA originating good.” In 
other words, it must meet the NAFTA rules of origin set forth in Gener- 
al Note 12 ofthe HTSUS and in the Appendix to Part 181 of the Customs 
Regulations (19 CFR Part 181). 


WHAT DEFINITIONS ARE USED? 


The structure of the Customs regulations implementing the non-tex- 
tile provisions of the CBPTA (19 CFR §§10.231-10.237) is very similar 
to that implementing the textile and apparel provisions and most of the 
terms used are the same for both. However, the following terms are only 
used for non-textile articles: 

“CBTPA originating good” means a good that meets the rules of 
origin for a good as set forth in General Note 12, HTSUS, and in the ap- 
pendix to 19 CFR part 181 as applied under the new CBTPA regulations 
(19 CFR §$10.233(b)). 

“Preferential tariff treatment” when used with reference to an 
imported article means entry, or withdrawal from warehouse for con- 
sumption, in the customs territory of the United States with duty and 
other tariff treatment that is identical to the tariff treatment that would 
be accorded at that time under Annex 302.2 of the NAFTA to an im- 
ported article described in the same 8-digit subheading of the HTSUS 
that is a good of Mexico. 
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WHAT RULES ARE APPLIED? 


Application of NAFTA rules of origin. In determining whether an ar- 
ticle is a CBTPA originating good, the following rules for applying 
Chapter 4 of NAFTA with respect to a CBTPA beneficiary country will 
be applied: 

¢ only the United States and a CBTPA beneficiary country may 
be treated as being a party to the NAFTA; 
any reference to trade between the United States and Mexico 
will be deemed to refer to trade between the United States and 
a CBTPA beneficiary country; 
any reference to a party will be deemed to refer to a CBTPA 
beneficiary country or the United States; and 
any reference to parties will be deemed to refer to any com- 
bination of CBTPA beneficiary countries or to the United 
States and one or more CBTPA beneficiary countries (or any 
combination of those countries). 


Duty reductions for leather-related articles. If, in the case of 
handbags, luggage, flat goods, work gloves, and leather wearing appar- 
el, to which reduced rates of duty apply, it is determined that an article 
that qualifies as a CBTPA originating good and is eligible for preferen- 
tial tariff treatment also would otherwise qualify for a reduced rate of 
duty under section 213(h) (implemented by 19 CFR § 10.198a), and that 
reduced rate of duty is lower than the rate of duty that would apply un- 


der this section, that lower rate of duty will apply to the article for pur- 
poses of preferential tariff treatment under this section. 


CUSTOMS PROCEDURES 


The specific Customs procedures that must be followed in order to 


qualify for preferential treatment or preferential tariff treatment are 
set forth below: 


IN GENERAL 

Any importer who claims preferential treatment (for textile and ap- 
parel articles) or preferential tarifftreatment (for non-textile or appar- 
el originating goods) must comply with customs procedures similar in 
all material respects to the requirements of Article 502(1) of the NAF- 
TA as implemented by the United States in the Customs regulations. 
This NAFTA provision concerns the use of a Certificate of Origin. As 
applied to the CBPTA, these regulations require that the importer 


e makeawritten declaration, based on a valid Certificate of Ori- 
gin, that the imported good qualifies for preferential treat- 
ment, or preferential tariff treatment, as appropriate, 
have the Certificate in its possession at the time the declara- 
tion is made, 
provide the Certificate to Customs on request, and 
promptly (within 30 days calendar days after discovery of the 
error) make a corrected declaration and pay any duties owing 
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where the importer has reason to believe that a Certificate on 
which a declaration was based contains information that is not 
correct. 


FILING OF CLAIM FOR PREFERENTIAL TREATMENT 
In order to claim preferential treatment for a textile or apparel ar- 
ticle or preferential tariff treatment for a non-textile article described 
in the CBTPA, the importer must make a written declaration that the 
article qualifies for that treatment. 


e In the case of any textile or apparel article described in 

9802.00.8044 or 9802.00.8046 or 9820.11.03 through 
9820.11.30, the inclusion on the entry summary, or equivalent 
documentation, of the subheading within Chapter 98 of the 
HTSUS under which the article is classified will constitute the 
written declaration. (}Note: For technical reasons, the provi- 
sion in the interim regulations which requires the use of the 
symbol “R” as a prefix to the subheading within Chapter 98 of 
the HTSUS for 9802.00.8044 or 9802.00.8046 should not be 
followed. The final regulations will correct this provision.) 
In the case of a non-textile article, the written declaration 
should be made by including on the entry summary, or equiva- 
lent documentation, the symbol “R” as a prefix to the sub- 
heading within the HTSUS under which the article is 
classified. 


Unless an exception applies (see below), the declaration must be 
based on an original Certificate of Origin that has been completed and 
properly executed, that covers the article being imported, and that is in 
the possession of the importer. 

If, after making the declaration, the importer has reason to believe 
that a Certificate of Origin on which a declaration was based contains 
information that is not correct, the importer must within 30 calendar 
days after the date of discovery of the error make a corrected declaration 
and pay any duties that may be due. A corrected declaration will be ef- 
fected by submission of a letter or other written statement to the Cus- 
toms port where the declaration was originally filed. 


CERTIFICATE OF ORIGIN REQUIREMENT 
The Certificate of Origin must be prepared by the exporter in the 
CBTPA beneficiary country in the form specified below for textile and 
apparel goods, or on the Customs Form 450 for other articles. Where the 
CBTPA beneficiary country exporter is not the producer of the article, 


that exporter may complete and sign a Certificate of Origin on the basis 
of: 


e Its reasonable reliance on the producer’s written representa- 
tion that the article qualifies for preferential treatment or 
preferential tariff treatment; or 
Acompleted and signed Certificate of Origin for the article vol- 
untarily provided to the exporter by the producer. 
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At the request of the port director, the importer must provide a copy of 
the Certificate of Origin pertaining to the article. A Certificate of Origin 
submitted to Customs: 


Must be in writing (on the appropriate form) or transmitted 
electronically in an approved format (containing the same in- 
formation) pursuant to any electronic data interchange sys- 
tem authorized by Customs for that purpose; 

Must be signed by the exporter or by the exporter’s authorized 
agent having knowledge of the relevant facts; 

Must be completed either in the English language or in the lan- 
guage of the country from which the article is exported. If the 
Certificate is completed in a language other than English, the 
importer must provide to Customs upon request a written En- 
glish translation of the Certificate; and 

May be applicable to: 


e Asingle importation of an article into the United States, 
including asingle shipment that results in the filing of one 
or more entries and a series of shipments that results in 
the filing of one entry; or 
Multiple importations of identical articles into the United 
States that occur within a specified blanket period, not to 
exceed 12 months, set out in the Certificate by the expor- 
ter. The term “identical articles” means articles that are 
the same in all material respects, including physical char- 
acteristics, quality, and reputation. 


The Certificate of Origin that otherwise would be required will not 
be required if that Certificate of Origin would not be required under the 
U. S. Customs regulations implementing Article 503 of NAFTA, if the 
article were imported from Mexico. With one general exception, there 
are three specific circumstances in which a Certificate of Origin may 
not be required. 

Cases where no certificate is required. An importer is not re- 
quired to have a Certificate of Origin in his possession (except as other- 
wise provided below), for: 


An importation of an article for which the port director has in 
writing waived the requirement for a Certificate of Origin be- 
cause the port director is otherwise satisfied that the article 
qualifies for the claimed preferential treatment or preferential 
tariff treatment; 

A non-commercial importation of an article; or 

A commercial importation of an article whose value does not 
exceed US$2,500, provided that, unless waived by the port di- 
rector, the producer, exporter, importer or authorized agent in- 
cludes on, or attaches to, the invoice or other document 
accompanying the shipment the following signed statement: 
(Substitute “preferential tariff treatment” as appropriate for 
non-textile articles): 
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I hereby certify that the article covered by this shipment qualifies 
for preferential treatment under the CBPTA. 
Check One: 


( ) Producer 
( ) Exporter 
() Importer 
() Agent 


Name 

Title 

Address 

Signature and Date 


Exception. If the port director determines that an importation de- 
scribed above forms part of a series of importations that may reason- 
ably be considered to have been undertaken or arranged for the purpose 
of avoiding a Certificate of Origin requirement, the port director will 
notify the importer in writing that for that importation the importer 
must have in his possession a valid Certificate of Origin to support the 
claim for preferential treatment or preferential tariff treatment. The 
importer will have 30 calendar days from the date of the written notice 
to obtain a valid Certificate of Origin, and a failure to timely obtain the 
Certificate of Origin will result in denial of the claim for preferential 
treatment or preferential tariff treatment. A “series of importations” 
means two or more entries covering articles arriving on the same day 
from the same exporter and consigned to the same person. 


DIRECT IMPORTATION REQUIREMENT 


In order to claim preferential treatment or preferential tariff treat- 
ment, the articles must be imported directly into the customs territory 
of the United States from a beneficiary CBTPA country. For purposes of 
this provision, the words “imported directly” mean: 


e Direct shipment from any CBTPA beneficiary country to the 
United States without passing through the territory of any 
country that is not a CBTPA beneficiary country; 

If the shipment is from any CBTPA beneficiary country to the 
United States through the territory of any country thatis nota 
CBTPA beneficiary country, the articles in the shipment do not 
enter into the commerce of any country that is not a CBTPA 
beneficiary country while en route to the United States and the 
invoices, bills of lading, and other shipping documents show 
the United States as the final destination; or 

If the shipment is from any CBTPA beneficiary country to the 
United States through the territory of any country thatis nota 
CBTPA beneficiary country, and the invoices and other docu- 
ments do not show the United States as the final destination, 
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the articles in the shipment upon arrival in the United States 
are imported directly only if they: 


e Remained under the control of the customs authority of 
the intermediate country; 
Did not enter into the commerce of the intermediate coun- 
try except for the purpose of sale other than at retail, and 
the port director is satisfied that the importation results 
from the original commercial transaction between the im- 
porter and the producer or the producer’s sales agent; and 
Were not subjected to operations other than loading or un- 
loading, and other activities necessary to preserve the ar- 
ticles in good condition. 


MAINTENANCE OF RECORDS AND SUBMISSION OF 
CERTIFICATE BY IMPORTER 


Each importer claiming preferential treatment for a textile or appar- 
el article, or preferential tariff treatment for anon-textile article, under 
the CBTPA must maintain in the United States, in accordance with the 
provisions of part 163 of the Customs Regulations, all records relating 
to the importation of the article. Those records must include the origi- 
nal Certificate of Origin and any other relevant documents or other re- 
cords as specified in Part 163. 

An importer who claims preferential treatment on a textile or appar- 
el article, or preferential tariff treatment for anon-textile article, under 
the CBPTA must provide, at the request of the port director, a copy of 
the Certificate of Origin pertaining to the article. 

Correction and non-acceptance of Certificate. If the port di- 
rector determines that a Certificate of Origin is illegible or defective or 
has not been completed in accordance with the regulations, the import- 
er will be given a period of not less than five working days to submit a 
corrected Certificate. A blanket Certificate will not be accepted in con- 
nection with subsequent importations during the remaining period 
covered by the Certificate if the port director determined that a pre- 
viously imported identical article covered by the Certificate did not 


qualify for the claimed preferential treatment or preferential tariff 
treatment. 


VERIFICATION AND JUSTIFICATION OF 
CLAIM FOR PREFERENTIAL TREATMENT 


Aclaim for preferential treatment, including any statements or other 
information contained on a Certificate of Origin submitted to Customs, 
are subject to whatever verification the port director deems necessary. 
In the event that the port director for any reason is prevented from veri- 
fying the claim, the port director may deny the claim for preferential 
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treatment or preferential tariff treatment, as appropriate. A verifica- 
tion of a claim may involve, but need not be limited to, a review of: 


All records required to be made, kept, and made available to 
Customs by the importer or any other person under part 163 of 
this chapter; 

Documentation and other information in a CBTPA beneficia- 
ry country regarding the country of origin of an article and its 
constituent materials, including, but not limited to, produc- 
tion records, information relating to the place of production, 
the number and identification of the types of machinery used 
in production, and the number of workers employed in produc- 
tion; and 

Evidence in a CBTPA beneficiary country to document the use 
of U.S. materials in the production of the article in question, 
such as purchase orders, invoices, bills of lading and other 


shipping documents, and customs import and clearance docu- 
ments. 


Importer requirements. In order to make a claim for preferential 
treatment of textiles and apparel, the importer: 


Must have records that explain how the importer came to the 
conclusion that article qualifies for preferential treatment or 
preferential tariff treatment, as appropriate. Those records 


must include documents that support a claim that the article 
in question qualifies: 


e for preferential treatment because it is specifically de- 
scribed in one of the qualifying textile or apparel provi- 
sions. If the importer is claiming that the article 
incorporates fabric or yarn that was wholly formed in the 
United States, the importer must have records that identi- 
fy the U.S. producer of the fabric or yarn. A properly com- 
pleted Certificate of Origin in the prescribed form is a 
record that would serve these purposes; or 
for preferential tariff treatment because it meets the ap- 
plicable rule of origin set forth in General Note 12, 
HTSUS, and in the appendix to the NAFTA regulations; 


Must establish and implement internal controls which pro- 
vide for the periodic review of the accuracy of the Certificates 
of Origin or other records referred to above; 

Must have shipping papers that show how the article moved 
from the CBTPA beneficiary country to the United States. If 
the imported article was shipped through acountry other than 
a CBTPA beneficiary country and the invoices and other docu- 
ments from the CBTPA beneficiary country do not show the 
United States as the final destination, the importer also must 
have documentation that demonstrates that the conditions set 
forth in the regulations were met; and 
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Must be prepared to explain, upon request from Customs, how 
the records and internal controls referred to above justify the 
importer’s claim for preferential treatment or preferential 
tariff treatment, as appropriate. 


PENALTIES 


If the President determines, based on sufficient evidence, that an ex- 
porter has engaged in transshipment with respect to textile and apparel 
articles from a CBTPA beneficiary country, the President shall deny all 
benefits under the CBTPA to such exporter, and any successor of such 
exporter, for a period of 2 years. In Executive Order 13191, the Presi- 
dent delegated his authority under this provision to the Committee for 
the Implementation of Textile Agreements (“CITA”). For purposes of 
this provision: 


e “transshipment” has occurred when preferential treatment 
has been claimed for a textile or apparel article on the basis of 
material false information concerning the country of origin, 
manufacture, processing, or assembly of the article or any of 
its components, and 
“false information” is material if disclosure of the true infor- 
mation would mean or would have meant that the article is or 
was ineligible for preferential treatment. 


In addition to this CBTPA specific penalty, importers, exporters, and 
others providing false or fraudulent information or otherwise violating 
the Customs laws may be subject to civil penalties and/or criminal fines 
and imprisonment under the general Customs and related laws, and the 
imported merchandise may be subject to seizure or detention. For ex- 
ample, civil penalties may be assessed under 19 U.S.C. $1592, which pro- 
hibits any person from fraudulently or negligently entering, 
introducing, or attempting to enter or introduce merchandise into the 
U.S. by means of materially false documentation, information or state- 
ments, acts or material omissions. 


DUTY-FREE TREATMENT FOR CERTAIN RUM BEVERAGES 


Section 212 of the CBTPA amended the CBERA to provide duty-free 
treatment to certain liqueurs and spirituous beverages produced in 
Canada from Caribbean rum. To qualify for this duty-free treatment: 


¢ the rum must be the growth, product, or manufacture of a 
beneficiary country or the Virgin Islands of the United States; 
the rum must be imported directly from a beneficiary country 
or the Virgin Islands of the United States into the territory of 
Canada, and the liqueurs and spirituous beverages must be im- 
ported directly from the territory of Canada into the customs 
territory of the United States; 
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when imported into the customs territory of the United States, 
such liqueurs and spirituous beverages are classified in sub- 
heading 2208.90 or 2208.40 of the HTSUS; and 

the rum accounts for at least 90 percent by volume of the alco- 
holic content of such liqueurs and spirituous beverages. 


APPENDIX 


CARIBBEAN BASIN TRADE PARTNERSHIP ACT 
TEXTILE CERTIFICATE OF ORIGIN 


1. Exporter Name & Address | 2. Producer Name & Address 
3. Importer Name & Address 6. U.S./Caribbean Fabric Producer 


Name & Address 


“4. Description of Article 5. Preference | 7. U.S. Yarn Producer Name & 


Group Address 


8. U.S. Thread Producer Name & 
Address 


aerate 


. Name of Handloomed, 
Handmade, or Folklore Article 


| 
al 


“10. Name of Preference Group G Fabric or Yarn: 





Preference Groups: 


A: 


Apparel assembled from U.S.-formed and cut fabric from U.S. yarn [19 CFR 
10.223(a)(1)]. 


Apparel assembled and further processed from U.S.-formed and cut fabric from U.S. 
yarn [19 CFR 10.223(a)(2)]. 

Non-knit apparel cut and assembled from US. fabric from U.S. yarn and thread. [19 
CFR 10.223(a)(3)]. 

Apparel knit to shape from U.S. yarn and knitted or crocheted apparel cut and as- 
sembled from regional or regional and US. fabrics from U.S. yarn [19 CFR 
10.223(a)(4)]. 

Non-underwear t-shirts made of regional fabric from U.S. yarn [19 CFR 10.223(a)(5)]. 
Brassieres cut and assembled in the United States and/or one or more CBTPA benefi- 
ciary countries [19 CFR 10.223(a)(6)]. 

Apparel cut and assembled in one or more CBTPA beneficiary countries from fabrics 
or yarn not formed in the United States or one or more CBTPA beneficiary countries 
(as identified in NAFTA) or designated as not available in commercial quantities in 
the United States [19 CFR 10.223(a)(7) or (a)(8)]. 

Handloomed, handmade, or folklore articles [19 CFR 10.223(a)(9)]. 

Luggage assembled from U.S.-formed and cut fabric from U.S. yarn. [19 CFR 
10.223(a)(10)]. 

Luggage cut and assembled from U.S. fabric from U.S. yarn [19 CFR 10.223(a)(11)]. 


Knitted or crocheted apparel cut and assembled from U.S. fabric from U.S. yarn and 
thread. [19 CFR 10.223(a)(12)]. 
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I certify that the information on this document is complete and accurate and I assume 
the responsibility for proving such representations. I understand that I am liable for any 
false statements or material omissions made on or in connection with this document. 


I agree to maintain, and present upon request, documentation necessary to support this 
certificate. 


12. Authorized Signature 13. Company 


14. Name (Print or Type) 15. Title 


16a. Date(DD/MM/YY) | 16b. Blanket Period 17. Telephone Number 
From: To: Facsimile Number 


Preparation of Certificate. The following rules will apply for purposes 


of completing the Certificate of Origin set forth in paragraph (b) of this 
section: 


1. Blocks 1 through 5 pertain only to the final article exported to 
the United States for which preferential treatment may be claimed; 

2. Block 1 should state the legal name and address (including 
country) of the exporter; 

3. Block 2 should state the legal name and address (including 
country) of the producer. If there is more than one producer, attach 
a list stating the legal name and address (including country) of all 
additional producers. If this information is confidential, it is ac- 
ceptable to state “available to Customs upon request” in block 2. If 
the producer and the exporter are the same, state “same” in block 


4. Block 3 should state the legal name and address (including 
country) of the importer; 

5. Block 4 should provide a full description of each article. The 
description should be sufficient to relate it to the invoice descrip- 
tion and to the description of the article in the international Har- 
monized System. Include the invoice number as shown on the 
commercial invoice or, if the invoice number is not known, include 
another unique reference number such as the shipping order num- 
ber; 

6. In block 5, insert the letter that designates the preference 
group which applies to the article according to the description con- 
tained in the CFR provision cited on the Certificate for that group; 

7. Blocks 6 through 10 must be completed only when the block in 
question calls for information that is relevant to the preference 
group identified in block 5; 

8. Block 6 should state the legal name and address (including 
country) of the fabric producer; 

9. Block 7 should state the legal name and address (including 
country) of the yarn producer; 

10. Block 8 should state the legal name and address (including 
country) of the thread producer; 

11. Block 9 should state the name of the folklore article or should 
state that the article is handloomed or handmade; 
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12. Block 10, which should be completed only when preference 
group “G” is inserted in block 5, should state the name of the fabric 
or yarn that is not formed in the United States or a CBTPA benefi- 
ciary country or that is not available in commercial quantities in 
the United States; 

13. Block 16a should reflect the date on which the Certificate was 
completed and signed; 

14. Block 16b should be completed if the Certificate is intended to 
cover multiple shipments of identical articles as described in block 
4 that are impo into the United States during a specified period 
of up to one year (see 19 CFR §10.226(b)(4)(ii)). The “from” date is 
the date on which the Certificate became applicable to the article 
covered by the blanket Certificate (this date may be prior to the 
date reflected in block 16a). The “to” date is the date on which the 
blanket period expires; and 

15. The Certificate may be printed and reproduced locally. If 


more space is needed to complete the Certificate, attach acontinua- 
tion sheet. 





146 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


U.S. Customs Service 
United States-C aribbean Basin Trade Partnership Act (CBTPA) 
CERTIFICATE OF ORIGIN 


18 CFR 10.234, 10.236 
See Reverse for instructions and a list of tha tant hems with whidh this certificate may be used. 


For the purpose of obtaining preferential tariff ireatment fos gooda of the Caribbean basin counties, thie document must ba 
complatad legibly and in ful by the exporter and be in the poeseasion of the importer al the tima the CTPA ciaim ie made. 

The producer may volunitarty complete a cartificale for use by the exporter in fling out their own cartificale. 

Note: The purchase of 2 good ix the Caribbean Basin beneficiary countries does mot render it originating. ff the origin of the gond cannot 
be determined. the axnoner musi assume that the good does not originate. 


PLEASE PRINT OR TYPE. SEE INSTRUCTIONS ON REVERSE. 


4. imporad’s Name and Adcresa 


acne ianiiaiaatniaecmnitesiaciaaait iin 
& Deneripinn of gancis ani processing sctitios 


oo 


Surte 











11.1 certify that: 


~ the information on this document is true and ecourate and | assume the responsibility for proving such representations. | 
understand that | am Hable for any (pise statements or material ornlasions made on or in connection with {Na document, 


~ [agree t malvinin, and present upon request, documentation necessary to eupport ts Certificate, and to inform, in 
writing, all persona tc whom the Certificate was given of any changes that could effect the accuracy or valicity of thie 
Cortifienta; 


the goods originated in the lerrttary of one or more the Caribbean Bauin beneficiary countries and comply with the origin 
requirements apecified for these goods in the North American Free Trade Agreement, end uniess specifically exempied in 
Article 411 or Annex 401°, there has been no further production of any ether operetion outalde the territories of the parties: 
and 


~ this Certificate consists of pages, inchuding afi attachments. 
Auithorted Sagnetre and Date ddcieryyyy} 


PAPERWORK REDUCTION ACT NOTICE: Tis request ain accordance with the Paperwork Reduction Act af 1006, Ve ask for the information i 
onder to catty aut the tout ard feguisbars acirenatered by the US. Cusiome Serica The formic uned by axpatierimperien for the pumas of 
Chee ining pretvertisl tan testment for qones of the Cantbean Bann menefidery countres. Ris mandatary The eatimated average Burien ssanceter! 
swith thin collection of information ia 15 mines. per mapandent depending on individual clraummlances. Corements concaming tw accuracy af this burden 
extmate and suggestions fot feducing this burden should be directed fo US Ciettorm Servite, Reporte Clearance Olio, witortration Service Branch, 


Washington. OC 20229, and to the Office of Managamant and Suxiget, Papenwork Reduction Project (1818-0228), Washington, DC 20503 
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LIST OF PROCLAMATIONS AND FEDERAL REGISTER NOTICES 
PROCLAMATIONS 


1. Proclamation 7351 of October 2, 2000 “To Implement the United 
States-Caribbean Basin Trade Partnership Act.” (Designates benefi- 
ciary countries under CBTPA, delegates the President’s authority to 
the USTR, and modifies the Harmonized Tariff Schedule) 65 Federal 
Register 59329-59338, October 4, 2000. 

2. Proclamation 7383 of December 1, 2000 “To Implement Title V of 
the Trade and Development Act of 2000 and To Modify the Generalized 
System of Preferences.” 65 Federal Register 76551-76557, December 6, 
2000. 

3. Proclamation 13191 of January 17, 2001 “Implementation of the 
African Growth and Opportunity Act and the United States-Caribbean 
Basin Trade Partnership Act.” (Delegations to CITA and USTR) 66 
Federal Register 7271-7273, January 22, 2001. 


COMMITTEE FOR THE IMPLEMENTATION OF 
TEXTILE AGREEMENTS (CITA) NOorIcEs 


1. “Procedures in Considering Requests Under the Textile and Ap- 
parel ‘Short Supply’ Provisions of The African Growth and Opportuni- 
ty Act and The United States-Caribbean Basin Trade Partnership Act.” 
Issued by CITA, 66 Federal Register 13502-13504, March 6, 2001 


U.S. TRADE REPRESENTATIVE NOTICES 


1. “Determination Under the Caribbean Basin Trade Partnership 
Act.” (Belize, Costa Rica, Dominican Republic, El] Salvador, Guatemala, 
Haiti, Honduras, Jamaica, Nicaragua, Panama]. Issued by USTR, 65 
Federal Register 60236-60237, October 10, 2000. 

2. “Determination Under the Caribbean Basin Trade Partnership 
Act.” [Guyana]. Issued by USTR, 65 Federal Register 69988-69989, No- 
vember 21, 2000. 


U.S. Customs SERVICE REGULATIONS 


1. “United States-Caribbean Basin Trade Partnership Act and Carib- 
bean Basin Initiative.” [interim implementing regulations] Issued by 
U.S. Customs Service, 65 Federal Register 59650-59666, October 5, 
2000. 

2. “United States-Caribbean Basin Trade Partnership Act and Carib- 
bean Basin Initiative.” [corrections to the interim implementing regu- 
lations] Issued by U.S. Customs Service, 65 Federal Register 
67260-67264, November 9, 2000. 
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What Every Member of the 
Trade Community Should Know About: 


The African 
Growth and 
Opportunity Act 


IMPORTANT NOTICE 


The information contained in this publication is based on the interim 
regulations which were published in the Federal Register on Octo- 
ber 5, 2000 (65 Federal Register 59667-59681) and the corrections 
published on November 9, 2000 (65 Federal Register 67260). Readers 
are cautioned that substantive and/or procedural changes may be 
made in the final regulations. 


An Informed Compliance Publication 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov) and is being dis- 
tributed in a variety of formats. It was originally set up in Microsoft 
Word97~. Pagination and margins in downloaded versions may vary 
depending upon which word processor or printer you use. If you wish to 
maintain the original settings, you may wish to download the .pdf ver- 


sion, which can then be printed using the freely available Adobe Acro- 
bat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Office of Regulations and Rulings has prepared this publication on The 
African Growth and Opportunity Act as part of a series of informed com- 
pliance publications advising the public of new or revised regulations or procedu- 
res. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


On May 18, 2000, Public Law 106-200, the Trade and Development 
Act of 2000 (the “Act”), was signed into law. Title I of the Act, which is 
entitled “African Growth and Opportunity Act” (the “AGOA”), extends 
certain trade benefits to sub-Saharan Africa. This informed compliance 
publication covers the trade benefits administered by the Customs Ser- 
vice which are contained in Title I of the Act. A separate informed com- 
pliance publication will cover Title II, the “United States-Caribbean 
Basin Trade Partnership Act” (the “CBTPA”). 

Subtitle A of Title I is codified at 19 U.S.C. 3701-3706 and; 


¢ authorizes the President to designate a sub-Saharan African 
country as an “eligible” sub-Saharan African country if the 
President determines that the country meets specified eligibil- 
ity requirements and 
requires the President to terminate a designation if the Presi- 
dent determines that an eligible country is not making contin- 
ual progress in meeting those requirements. 


This publication does not cover the procedures for being designated 
an eligible beneficiary sub-Saharan African country. That information 
is available in “The African Growth and Opportunity Act Implementa- 
tion Guide” (October 2000) that was prepared by the United States 
Trade Representative (co-sponsored by the United States Agency for 
International Development) which may be downloaded from the Inter- 
net at http://www.ustr.gov/regions/africa/agoaguides.html. It is avail- 
able in English and French. Additional information concerning the 
textile and apparel portions of the law, including copies of the law and 
Proclamations, is available for downloading from the Department of 
Commerce, International Trade Administration, Office of Textiles and 
Apparel web site http://www.otexa.ita.doc.gov/Trade_Act_2000.stm. 
Information on the General System of Preferences (GSP) program 
and downloadable guides are available at http://www.ustr.gov/gsp/ 
general.shtml. 

A list of the implementing Proclamations, designations by the U.S. 
Trade Representative (USTR), notices issued by the Committee for the 
Implementation of Textile Agreements (CITA), and Customs regula- 
tions, and their Federal Register publication dates and pages appears 
near the end of this publication. 


LIsT OF SUB-SAHARAN AFRICAN COUNTRIES 


The following countries (or any successor political entities) are in- 
cluded in the Act as “sub-Saharan African” countries and are referred 
to as “listed countries” in this publication. The table also shows which 
countries have been designated as “eligible beneficiary countries,” and 
which are considered as “lesser developed beneficiary” countries under 
AGOA or “least developed beneficiary developing” countries under 
GSP. Although 34 countries were determined to be AGOA eligible on 
October 2, 2000, the list of enhanced duty-free items under the General- 
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ized System of Preferences (GSP) took effect on December 21, 2000. 
Shipments made between October 2 and December 21, 2000 are not eli- 
gible for duty rebates. 

AGOA eligibility does not automatically imply eligibility under the 
apparel provisions, which require implementation of an effective visa 
system and an enforcement mechanism to prevent illegal transship- 
ment. Countries shown in bold type below have been designated eligi- 
ble for the textile and apparel provisions as of April 23, 2001. (Check the 


Federal Register for more recent designations): 


Republic of Angola ° 
Republic of Benin 1:23 
Republic of Botswana ! 
Burkina Faso 3 
Republic of Burundi 3 
Republic of Cameroon 1‘ 
Republic of Cape Verde 12:3 
Central African —* 1,2,3 
Republic of Chad ! 
Federal Islamic Republic of the 
Comoros 3 
Democratic Republic - Congo 3 
Republic of the Congo } 
Republic of Cote d’ Ivoire 
Republic of Djibouti 12: 
Republic of Equatorial a 3 
Republic of Eritrea 1,2,3,4 
Ethiopia 1.2.3 
Gabonese Republic ! 
Republic of the Gambia 3 
Republic of Ghana 12 
Republic of Guinea }}2.3 F 
Republic of Guinea- Bissau 1,2,3 
Republic of Kenya !:2 
Republic of Lesotho !:?; 


Republic of Liberia 

Republic of Madagascar 1,2,3 

Republic of Malawi 

Republic of Mali 2:3 

Islamic Republic of Mauritania }:2.3 

Republic of Mauritius ! 

Republic of Mozambique 1,2,3 

Republic of Namibia 

Republic of Niger 1:23 

Federal Republic of Nigeria * 2 

Republic of Rwanda ! 

Democratic oo of Sao Tomé and 
Principe ! 

Republic of Senegal 1:2 

Republic of Seychelles } 

Republic of Sierra Leone *:2*.3 

Somalia 

Republic of South Africa ! 

Republic of Sudan 

Kingdom of Swaziland 5 

United Republic of Tanzania 12,3 

Republic of Togo 3 

Republic of Uganda 1.2.3 

Republic of Zambia 12,3 

Republic of Zimbabwe 


Eligibility: With the exception of Liberia and Somalia, all the countries on the list are eligi- 
bie for GSP 


These countries were designated as eligible for benefits under AGOA by Proclamation 
7350 of October 2, 2000 

Effective date to be decided by USTR 

These countries were designated as eligible for benefits under AGOA and considered 
“Lesser Developed Beneficiary Countries” under AGOA by Proclamation 7350 of Octo- 
ber 2, 2000. 

Considered “Least-Developed Beneficiary Developing Countries” under GSP 


Designated as a “beneficiary developing country” under GSP by Proclamation 7350 of 
October 2, 2000 


Designated eligible for benefits under AGOA and a “Lesser Developed Beneficiary 
Country” as of January 17, 2001 


Subtitle B of Title I of the Act concerns trade benefits under the 
AGOA, and is discussed below. 


GENERAL SYSTEM OF PREFERENCES (GSP) 
The Act amends Title V of the Trade Act of 1974 (the Generalized Sys- 
tem of Preferences, or “GSP” statute codified at 19 U.S.C. 2461-2467) 
by inserting a new section 506A (codified at 19 U.S.C. 2466a) entitled 
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“DESIGNATION OF SUB-SAHARAN AFRICAN COUNTRIES FOR CERTAIN BENE- 
FITS.” 

The new provision authorizes the President, subject to certain eligi- 
bility requirements and criteria, to designate a listed country as a bene- 
ficiary sub-Saharan African country eligible for the preferential tariff 
treatment benefits listed below. The President is required to terminate 
a designation if he determines that a beneficiary sub-Saharan African 


country is not making continual progress in meeting the requirements 
for designation. 


WHAT ARTICLES ARE COVERED? 


The President is authorized to provide duty-free treatment for any 
article described in section 503(b)(1)(B) through (G) of the GSP statute 
that is the growth, product, or manufacture of a beneficiary sub-Saha- 
ran African country if, after receiving the advice of the International 
Trade Commission, the President determines that the article is not im- 
port-sensitive in the context of imports from beneficiary sub-Saharan 
African countries. The articles described are those that are normally ex- 
cluded from duty-free treatment under the GSP and consist of the fol- 
lowing: 

¢ Watches, except those watches entered after June 30, 1989, 
that the President specifically determines, after public notice 
and comment, will not cause material injury to watch or watch 
band, strap, or bracelet manufacturing and assembly opera- 
tions in the United States or the United States insular posses- 
sions; 

Import-sensitive electronic articles; 

Import-sensitive steel articles; 

Footwear, handbags, luggage, flat goods, work gloves, and 
leather wearing apparel which were not eligible articles for 
purposes of the GSP on January 1, 1995, as the GSP was in ef- 
fect on that date; 

Import-sensitive semi-manufactured and manufactured glass 
products; and 

Any other articles which the President determines to be im- 
port-sensitive in the context of the GSP 


The list of GSP eligible products under AGOA is available for down- 
loading and may be found at http://www.agoa.gov/gsplist.pdf. 


WHAT ARE THE RULES? 


Duty-free treatment will apply to any designated article listed above 
that meets the requirements of the basic GSP origin and related rules 
and two additional rules: 


e thearticle must have become the growth, product, or manufac- 
ture of a beneficiary sub-Saharan African country by some 
process other than a simple combining or packaging operation 
or the mere dilution with water or the mere dilution with 
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another substance that does not materially alter the charac- 
teristics of the article, 

the article must be imported directly from a beneficiary sub- 
Saharan African country into the customs territory of the 
United States, 

the article must have at least 35 percent of its appraised value 
attributed to the sum of the direct costs of processing opera- 
tions performed in the beneficiary sub-Saharan African coun- 
try or in any two or more beneficiary sub-Saharan African 
countries that are members of the same association of coun- 
tries and are treated as one country under section 507(2) of the 
GSP statute, plus the cost or value of the materials produced in 
the beneficiary sub-Saharan African country or in any two or 
more beneficiary sub-Saharan African countries, and 

as variations from the general GSP 35 percent value-content 
rule (the two additional rules): 


¢ the cumulation of the cost or value of materials from dif- 
ferent beneficiary countries is not dependent on those 
beneficiaries being members of an association of coun- 
tries; and 
the cost or value of materials produced in the customs ter- 
ritory of the United States (the 50 States and the District 
of Columbia and Puerto Rico) may be counted toward the 


35 percent requirement to a maximum of 15 percent of the 
article’s appraised value. 


The Act amends the GSP statute by providing for continuation of 


GSP duty-free treatment through September 30, 2008, in the case ofa 
beneficiary sub-Saharan African country. 


PROCEDURES AND RECORDKEEPING 


The implementing regulations specify the manner in which a claim 
for duty-free treatment should be made. The procedures specified in the 
GSP regulations are followed, but the symbol “D” (rather than “A”) is 
used as the special program indicator on the Customs entry documenta- 


tion. 


An importer claiming duty-free treatment must make and maintain 
(for a period of 5 years from the date of entry) the following records: 


Records that explain how the importer came to the conclusion 
that the article qualifies for duty-free treatment; 

Records that demonstrate that the importer is claiming that 
the article qualifies for duty-free treatment because it is the 
growth of a beneficiary sub-Saharan African country or be- 
cause it is the product of a beneficiary sub-Saharan African 


country or because it is the manufacture of a beneficiary sub- 
Saharan African country. 


e Ifthe importer is claiming that the article is the growth of 
a beneficiary sub-Saharan African country, the importer 
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must have records that indicate that the product was 
grown in that country, such as a record of receipt from a 
farmer whose crops are grown in that country. 

If the importer is claiming that the article is the product 
of, or the manufacture of, a beneficiary sub-Saharan Afri- 
can country, the importer must have records that indicate 
that the manufacturing or processing operations re- 
flected in or applied to the article meet the country of ori- 
gin requirements. A properly completed GSP declaration 
in the prescribed format is one example of a record that 
would serve this purpose; 


Shipping papers that show how the article moved from the 
beneficiary sub-Saharan African country to the United States. 
If the imported article was shipped through a country other 
than a beneficiary sub-Saharan African country and the in- 
voices and other documents from the beneficiary sub-Saharan 
African country do not show the United States as the final des- 
tination, the importer also must have documentation that 
demonstrates that the conditions set forth in the regulations 
were met; 

Records that demonstrate the cost or value of the materials 
produced in the United States and the cost or value of the ma- 
terials produced in a beneficiary sub-Saharan African country 
or countries and the direct costs of processing operations in- 
curred in the beneficiary sub-Saharan African country that 
were relied upon by the importer to determine that the article 
met the 35 percent value content requirement set forth in 19 
CFR §10.176(a) and 19 CFR §10.178a(c). A properly com- 
pleted GSP declaration in the form set forth in 19 CFR 
§10.173(a)(1) is one example of a record that would serve this 
purpose. 

The importer must establish and implement internal controls that 
provide for the periodic review of the accuracy of the declarations or 
other records which establish that an article is the growth, product or 
manufacture of a beneficiary sub-Saharan African country. The im- 
porter must be prepared to produce the required records within 30 days 
of a request from Customs and must be prepared to explain how those 
records and the internal controls referred to above justify the import- 
er’s claim for duty-free treatment. 


TEXTILE AND APPAREL PRODUCTS 

Section 112 of the Act (codified at 19 U.S.C. 3721 and thus outside the 
GSP statutory framework) sets forth new rules that provide for the 
preferential treatment of certain textile and apparel products. More- 
over, these rules in effect operate as an exception to the approach under 
the GSP because the GSP statute excludes most textile and apparel ar- 
ticles from preferential (that is, duty-free) treatment under the GSP 
The interim implementing Customs regulations were published in the 
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Federal Register on October 5, 2000 (65 Federal Register 59668-59681) 
and will be codified in title 19, Code of Federal Regulations (CFR) sec- 
tions 10.211-10.217. 

Certain textile and apparel articles that are imported directly into 
the customs territory of the United States from an eligible beneficiary 
sub-Saharan African country will enter the United States free of duty 
and free of any quantitative limitations, if the country has satisfied the 
requirements set forth in the Act. The Harmonized Tariff Schedule of 
the United States (HTSUS) has been amended by inserting new U.S. 
notes in subchapter II of chapter 98 and a new subchapter XIX in chap- 
ter 98 to cover the new benefits. 


WHAT ARTICLES ARE COVERED? 
These products are as follows: 


e Apparel articles assembled in one or more beneficiary sub-Sa- 
haran African countries from fabrics wholly formed and cut in 
the United States, from yarns wholly formed in the United 
States, (including fabrics not formed from yarns, if those fab- 
rics are classifiable under heading 5602 or 5603 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS) and are 
wholly formed and cut in the United States) that are entered 
under subheading 9802.00.80 of the HTSUS; 

Apparel articles assembled in one or more beneficiary sub-Sa- 
haran African countries from fabrics wholly formed and cut in 
the United States, from yarns wholly formed in the United 
States, (including fabrics not formed from yarns, if those fab- 
rics are classifiable under heading 5602 or 5603 of the HTSUS 
and are wholly formed and cut in the United States) that are 
entered under Chapter 61 or 62 of the HTSUS, if, after that as- 
sembly, the articles would have qualified for entry under sub- 
heading 9802.00.80 of the HTSUS but for the fact that the 
articles were embroidered or subjected to stone-washing, en- 
zyme-washing, acid washing, perma-pressing, oven-baking, 
bleaching, garment-dyeing, screen printing, or other similar 
processes (new subheading 9819.11.03 HTSUS); 

Apparel articles cut in one or more beneficiary sub-Saharan 
African countries from fabric wholly formed in the United 
States from yarns wholly formed in the United States, (includ- 
ing fabrics not formed from yarns, if those fabrics are classifi- 
able under heading 5602 or 5603 of the HTSUS and are wholly 
formed in the United States) if those articles are assembled in 
one or more beneficiary sub-Saharan African countries with 
thread formed in the United States (new subheading 
9819.11.06 HTSUS); 

Apparel articles wholly assembled in one or more beneficiary 
sub-Saharan African countries from fabric wholly formed in 
one or more beneficiary sub-Saharan African countries from 
yarn originating either in the United States or one or more 
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beneficiary sub-Saharan African countries (including fabrics 
not formed from yarns, if those fabrics are classifiable under 
heading 5602 or 5603 of the HTSUS and are wholly formed 
and cut in one or more beneficiary sub-Saharan African coun- 
tries) (new subheading 9819.11.09 HTSUS), subject to rules 
or conditions (new U.S. note 2 to Subchapter XIX, HTSUS) in- 
volving: 


¢ application of quantitative limits on preferential treat- 
ment (in effect, tariff rate quotas) for each of eight 1-year 
periods beginning on October 1, 2000, with a percentage 
increase in each year, 
subject to those tariff rate quota provisions and until Sep- 
tember 30, 2004, application of preferential treatment to 
apparel articles wholly assembled in one or more lesser 
developed beneficiary sub-Saharan African countries re- 
gardless of the country of origin of the fabric used to make 
the articles (new subheading 9819.11.12 HTSUS), and 
application of an import surge safeguard mechanism that 
could lead to suspension by the President of duty-free 
treatment for an article if increased imports of that article 
cause serious damage, or the threat of serious damage, toa 
domestic industry producing a like or directly competitive 
article; 


Cashmere sweaters, that is, sweaters in chief weight of cash- 
mere, knit-to-shape in one or more beneficiary sub-Saharan 
African countries and classifiable under subheading 6110.10 
of the HTSUS (new subheading 9819.11.15 HTSUS); 

Wool sweaters containing 50 percent or more by weight of wool 
measuring 18.5 microns in diameter or finer, knit-to-shape in 
one or more beneficiary sub-Saharan African countries (new 
subheading 9819.11.18 HTSUS); 

Apparel articles that are both cut (or knit-to-shape) and sewn 
or otherwise assembled in one or more beneficiary sub-Saha- 
ran African countries, from fabric or yarn that is not formed in 
the United States or a beneficiary sub-Saharan African coun- 
try, to the extent that apparel articles of those fabrics or yarns 
would be eligible for preferential treatment, without regard to 
the source of the fabric or yarn, under Annex 401 to the North 
American Free Trade Agreement (NAFTA) (new subheading 
9819.11.21 HTSUS). This AGOA provision applies to apparel 

articles which would be originating goods, and thus would be 
entitled to preferential duty treatment, under the NAFTA tar- 
iff shift and related rules based on the fact that the fabrics or 
yarns used to produce them were determined to be in short 
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supply in the context of the NAFTA. The subject fabrics and 
yarns include: 


fine count cotton knitted fabrics for certain apparel, 

linen, silk, cotton velveteen, 

fine wale corduroy, 

Harris Tweed, 

certain woven fabrics made with animal hairs, 

certain lightweight, high thread count poly-cotton woven 

fabrics, and 
¢ certain lightweight, high thread count broadwoven fab- 

rics used in the production of men’s and boys’ shirts. 
(See House Report 106-606, 106*4 Congress, 2d Session, at 
page 77.); 
Apparel articles that are both cut (or knit-to-shape) and sewn 
or otherwise assembled in one or more beneficiary sub-Saha- 
ran African countries, from fabric or yarn that the President 
or his designee have designated in the Federal Register as not 
available in commercial quantities in the U.S. (new subhead- 
ing 9819.11.24 HTSUS); and 
A handloomed, handmade, or folklore article of a beneficiary 
sub-Saharan African country or countries that is certified as 
such by the competent authority of the beneficiary country or 
countries, subject to a determination by the President regard- 
ing which, if any, particular textile and apparel goods of the 
country or countries will be treated as being handloomed, 


handmade, or folklore articles (new subheading 9819.11.27 
HTSUS). 


WHAT DEFINITIONS ARE USED? 


For purposes of these provisions, Customs uses the following defini- 
tions: 

Apparel articles means goods classifiable in Chapters 61 and 
62 and headings 6501, 6502, 6503, and 6504 and subheadings 
6406.99 and 6505.90 of the HTSUS. 

Assembled in one or more beneficiary countries when used 
in the context of a textile or apparel article has reference to a join- 
ing together of two or more components that occurred in one or 
more beneficiary countries, whether or not a prior joining opera- 
tion was performed on the article or any of its components in the 
United States. 

Cut in one or more beneficiary countries when used with ref- 
erence to apparel articles means that all fabric components used in 
the assembly of the article were cut from fabric in one or more 
beneficiary countries. 

Knit-to-shape applies to any apparel article of which 50 percent 
or more of the exterior surface area is formed by major parts that 
have been knitted or crocheted directly to the shape used in the ap- 
parel article, with no consideration being given to patch pockets, 
appliques, or the like. Minor cutting, trimming, or sewing of those 
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major parts will not affect the determination of whether an apparel 
article is “knit-to-shape.” 

Major parts means integral components of an apparel article 
but does not include collars, cuffs, waistbands, plackets, pockets, 
linings, paddings, trim, accessories, or similar parts or compo- 
nents. 

Originating means having the country of origin determined by 
application of the provisions of 19 CFR §102.21. 

Wholly assembled in. When used with reference to a textile or 
apparel article in the context of one or more beneficiary countries 
or one or more lesser developed beneficiary countries, the expres- 
sion “wholly assembled in” means that all of the components of the 
textile or apparel article (including thread, decorative embellish- 
ments, buttons, zippers, or similar components) were joined to- 
gether in one or more beneficiary countries or one or more lesser 
developed beneficiary countries. 

Wholly formed when used with reference to yarns or thread, 
means that all of the production processes, starting with the extru- 
sion of filament or the spinning of all fibers into yarn or both and 
ending with ayarn or plied yarn, took place in asingle country, and, 
when used with reference to fabric(s), means that all of the produc- 
tion processes, starting with polymers, fibers, filaments, textile 
strips, yarns, twine, cordage, rope, or strips of fabric and ending 
with a fabric by a weaving, knitting, needling, tufting, felting, en- 
tangling or other process, took place in a single country. 


Subsection (c) of section 112 permits the elimination of existing quo- 
tas on textile and apparel articles imported into the United States from 
Kenya and Mauritius within 30 days after those countries adopt effec- 
tive visa systems to prevent unlawful transshipment of textile and ap- 
parel articles and the use of counterfeit documentation relating to the 
importation of the articles into the United States. The U.S. Trade Rep- 
resentative published the necessary declarations in the Federal Regis- 
ter effective for articles entered, or withdrawn from warehouse, for 


consumption on or after January 18, 2001 for Kenya, and January 19, 
2001 for Mauritius. 


WHAT SPECIAL RULES ARE APPLIED? 


Section 112 also sets forth special rules for purposes of determining 


the eligibility of articles for preferential treatment. These special rules 
are as follows: 


e Findings and trimmings. As a general rule, an article other- 
wise eligible for preferential treatment under section 112 will 
not be ineligible for that treatment because the article con- 
tains findings or trimmings of foreign origin, if the value of 
those foreign findings and trimmings does not exceed 25 per- 
cent of the cost of the components of the assembled article. 
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This provision specifies the following as examples of findings 
and trimmings: 
sewing thread, 
hooks and eyes, 
snaps, buttons, 
“bow buds,” 
decorative lace trim, 
elastic strips (but only if they are each less than 1 inch in 
width and used in the production of brassieres), 
¢ zippers (including zipper tapes), and 
¢ labels. 


However, as an exception to the general rule, there is a provision that 
sewing thread will not be treated as findings or trimmings in the case of 
an article described in paragraph (b)(2) of section 112 (because that 
paragraph specifies that the thread used in the assembly of the article 
must be formed in the United States and thus cannot be of “foreign” ori- 
gin). 

e Specific interlinings, that is, a chest type plate, a “hymo” 
piece, or “sleeve header,” of woven or weft-inserted warp knit 
construction and of coarse animal hair or man-made fila- 
ments. Under this rule, an article otherwise eligible for prefer- 
ential treatment under section 112 will not be ineligible for 
that treatment because the article contains the specified inter- 
linings of foreign origin, if the value of those interlinings (and 
any findings and trimmings) does not exceed 25 percent of the 
cost of the components of the assembled article. There is also a 
provision for the termination of this treatment of interlinings 
if the President makes a determination that United States 
manufacturers are producing those interlinings in the United 
States in commercial quantities. 

De minimis rule. Finally, there is a de minimis rule which 
provides that an article otherwise eligible for preferential 
treatment under section 112 will not be ineligible for that 
treatment because the article contains fibers or yarns not 
wholly formed in the United States or one or more beneficiary 
sub-Saharan African countries if the total weight of all those 


fibers and yarns is not more than 7 percent of the total weight 
of the article. 


CUSTOMS PROCEDURES 


In order to claim preferential treatment under section 112, the ar- 
ticles must be imported directly into the customs territory of the United 
States from a beneficiary sub-Saharan African country and an import- 
er must make a written declaration that the article qualifies and be in 
possession of a valid Certificate of Origin. In the case of any textile or 
apparel article described in 9802.00.8042 or 9819.11.03 through 
9819.11.27, the inclusion on the entry summary, or equivalent docu- 
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mentation, of the subheading within Chapter 98 of the HTSUS under 
which the article is classified will constitute the written declaration. 
(® Note: For technical reasons, the provision in the interim regulations 
which requires the use of the symbol “D” as a prefix to the subheading 
within Chapter 98 of the HTSUS for 9802.00.80 should not be followed. 
The final regulations will correct this provision.) 


CERTIFICATE OF ORIGIN AND DECLARATION 
Any importer who claims preferential treatment under section 112 
must comply with customs procedures similar in all material respects 
to the requirements of Article 502(1) of the NAFTA as implemented by 
regulations. This NAFTA provision concerns the use of a Certificate of 
Origin and specifically requires that the importer: 


e makeawritten declaration, based on a valid Certificate of Ori- 
gin, that the imported good qualifies as an originating good, 
have the Certificate in its possession at the time the declara- 
tion is made, 

¢ provide the Certificate to Customs on request, and 


promptly (within 30 calendar days after the date of discovery of the er- 
ror) make a corrected declaration and pay any duties owing where the 
importer has reason to believe that a Certificate on which a declaration 
was based contains information that is not correct. 

The Certificate of Origin must be prepared by the exporter in the 


beneficiary country in the form specified in the regulations (reproduced 
in the Appendix to this publication). Where the beneficiary country ex- 
porter is not the producer of the article, that exporter may complete and 
sign a Certificate of Origin on the basis of: 


Its reasonable reliance on the producer’s written representa- 

tion that the article qualifies for preferential treatment; or 

¢ Acompleted and signed Certificate of Origin for the article vol- 
untarily provided to the exporter by the producer. 

A Certificate of Origin submitted to Customs: 


¢ Must be in writing or must be transmitted electronically pur- 
suant to any electronic data interchange system authorized by 
Customs for that purpose; 
Must be signed by the exporter or by the exporter’s authorized 
agent having knowledge of the relevant facts; 
Must be completed either in the English language or in the lan- 
guage of the country from which the article is exported. If the 
Certificate is completed in a language other than English, the 
importer must provide to Customs upon request a written En- 
glish translation of the Certificate; and 
May be applicable to: 


e Asingle importation of an article into the United States, 
including asingle shipment that results in the filing of one 


or more entries and a series of shipments that results in 
the filing of one entry; or 
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Multiple importations of identical articles into the United 
States that occur within a specified blanket period, not to 
exceed 12 months, set out in the Certificate by the export- 
er. “Identical articles” means articles that are the same in 
all material respects, including physical characteristics, 
quality, and reputation. 


Correction and non-acceptance of Certificate. If the port di- 
rector determines that a Certificate of Origin is illegible or defective or 
has not been completed in accordance with the regulations, the import- 
er will be given a period of not less than five working days to submit a 
corrected Certificate. A blanket Certificate will not be accepted in con- 
nection with subsequent importations during the remaining period 
covered by the Certificate if the port director determined that a pre- 
viously imported identical article covered by the Certificate did not 
qualify for preferential treatment. 

The Certificate of Origin that otherwise would be required will not be 
required if that Certificate of Origin would not be required under Ar- 
ticle 503 of the NAFTA (as implemented pursuant to United States 
law), if the article were imported from Mexico. Article 503 of the NAF- 
TA sets forth, with one general exception, three specific circumstances 
in which a NAFTA country may not require a Certificate of Origin. 

An importer is not required to have a Certificate of Origin in his pos- 
session (except as otherwise provided below), for: 


e An importation ofan article for which the port director has in 
writing waived the requirement for a Certificate of Origin be- 
cause the port director is otherwise satisfied that the article 
qualifies for preferential treatment; 

A non-commercial importation of an article; or 

A commercial importation of an article whose value does not 
exceed US$2,500, provided that, unless waived by the port di- 
rector, the producer, exporter, importer or authorized agent in- 
cludes on, or attaches to, the invoice or other document 
accompanying the shipment the following signed statement: 


preferential treatment under the AGOA. 
Check One: 


( ) Producer 
() Exporter 
| () Importer 
() Agent 
| Name 
Title 
Address 
Signature and Date 
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Exception. If the port director determines that an importation de- 
scribed above forms part of a series of importations that may reason- 
ably be considered to have been undertaken or arranged for the purpose 
of avoiding a Certificate of Origin requirement, the port director will 
notify the importer in writing that for that importation the importer 
must have in his possession a valid Certificate of Origin to support the 
claim for preferential treatment. The importer will have 30 calendar 
days from the date of the written notice to obtain a valid Certificate of 
Origin, anda failure to timely obtain the Certificate of Origin will result 
in denial of the claim for preferential treatment. A “series of importa- 
tions” means two or more entries covering articles arriving on the same 
day from the same exporter and consigned to the same person. 


DIRECT IMPORT REQUIREMENT 


As previously stated, in order to claim preferential treatment, the ar- 
ticles must be imported directly into the customs territory of the United 
States from a beneficiary sub-Saharan African country. For purposes of 
this provision, the words “imported directly” mean: 


¢ Direct shipment from any beneficiary country to the United 
States without passing through the territory of any non-bene- 
ficiary country; 
If the shipment is from any beneficiary country to the United 
States through the territory of any non-beneficiary country, 
the articles in the shipment do not enter into the commerce of 
any non-beneficiary country while en route to the United 
States and the invoices, bills of lading, and other shipping doc- 
uments show the United States as the final destination; or 
If the shipment is from any beneficiary country to the United 
States through the territory of any non-beneficiary country, 
and the invoices and other documents do not show the United 
States as the final destination, the articles in the shipment 
upon arrival in the United States are imported directly only if 
they: 


Remained under the control of the customs authority of 
the intermediate country; 

Did not enter into the commerce of the intermediate coun- 
try except for the purpose of sale other than at retail, and 
the port director is satisfied that the importation results 
from the original commercial transaction between the im- 
porter and the producer or the producer’s sales agent; and 
Were not subjected to operations other than loading or un- 
loading, and other activities necessary to preserve the ar- 
ticles in good condition. 


VERIFICATION AND JUSTIFICATION OF 
CLAIM FOR PREFERENTIAL TREATMENT 


Aclaim for preferential treatment, including any statements or other 
information contained on a Certificate of Origin submitted to Customs, 
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are subject to whatever verification the port director deems necessary. 
In the event that the port director for any reason is prevented from veri- 
fying the claim, the port director may deny the claim for preferential 
treatment. A verification of a claim for preferential treatment may in- 
volve, but need not be limited to, a review of: 


e All records required to be made, kept, and made available to 
Customs by the importer or any other person under 19 CFR 
part 163; 

Documentation and other information in a beneficiary coun- 
try regarding the country of origin of an article and its constit- 
uent materials, including, but not limited to, production 
records, information relating to the place of production, the 
number and identification of the types of machinery used in 
production, and the number of workers employed in produc- 
tion; and 

Evidence in a beneficiary country to document the use of US. 
materials in the production of the article in question, such as 
purchase orders, invoices, bills of lading and other shipping 
documents, and customs import and clearance documents. 


Importer requirements. In order to make a claim for preferential 
treatment, the importer: 


¢ Must have records that explain how the importer came to the 
conclusion that the textile or apparel article qualifies for pref- 
erential treatment. Those records must include documents 
that support a claim that the article in question qualifies for 
preferential treatment because it is specifically described in 
one of the qualifying provisions. If the importer is claiming 
that the article incorporates fabric or yarn that originated or 
was wholly formed in the United States, the importer must 
have records that identify the U.S. producer of the fabric or 
yarn. A properly completed Certificate of Origin in the pre- 
scribed form is a record that would serve these purposes; 
Must establish and implement internal controls which pro- 
vide for the periodic review of the accuracy of the Certificate of 
Origin or other records referred to above; 
Must have shipping papers that show how the article moved 
from the beneficiary country to the United States. If the im- 
ported article was shipped through a country other than a 
beneficiary country and the invoices and other documents 
from the beneficiary country do not show the United States as 
the final destination, the importer also must have documenta- 
tion that demonstrates that the conditions set forth in the reg- 
ulations were met; and 
Must be prepared to explain, upon request from Customs, how 
the records and internal controls referred to above justify the 
importer’s claim for preferential treatment. 
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PENALTIES 


If the President determines, based on sufficient evidence, that an ex- 
porter has engaged in transshipment with respect to textile and apparel 
articles, the President shall deny all benefits under section 112 of the 
AGOA to such exporter, any successor of such exporter, and any other 
entity owned or operated by the principal of the exporter for a period of 
5 years. In Executive Order 13191, the President delegated his author- 
ity under this provision to the Committee for the Implementation of 
Textile Agreements (“CITA”). For purposes of this provision: 


e “transshipment” has occurred when preferential treatment 
has been claimed for a textile or apparel article on the basis of 
material false information concerning the country of origin, 
manufacture, processing, or assembly of the article or any of 
its components, and 
“false information” is material if disclosure of the true infor- 
mation would mean or would have meant that the article is or 
was ineligible for preferential treatment. 


In addition to this AGOA specific penalty, importers, exporters, and 
others providing false or fraudulent information or otherwise violating 
the Customs laws may be subject to civil penalties and/or criminal fines 
and imprisonment under the general Customs and related laws, and the 
imported merchandise may be subject to seizure or detention. For ex- 


ample, civil penalties may be assessed under 19 U.S.C. §1592, which pro- 
hibits any person from fraudulently*or negligently entering, 
introducing, or attempting to enter or introduce merchandise into the 
U.S. by means of materially false documentation, information or state- 
ments, acts or material omissions. 
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APPENDIX 


AFRICAN GROWTH AND OPPORTUNITY ACT 
TEXTILE CERTIFICATE OF ORIGIN 


1. Exporter Name & Address 2. Producer Name & Address 


aK a aaah s— aaa ine ae eaee aaa 
3. Importer Name & Address 6. U.S./African Fabric Producer Name & 
Address 


4. Description of 5. Preference | 7. U.S./African Yarn Producer Name & Ad- 
Article Group dress 


8. U.S. Thread Producer Name & 


Address 





l9. Name of Handloomed, Handmade or id 
Folklore Article 








10. Name of Preference Group H Fabric or Yarn: 


Preference Groups: 

A: Apparel assembled from U.S.-formed and cut fabric from U.S. yarn [19 CFR 
10.213(a)(1)]. 

B: Apparel assembled and further processed from U.S.-formed and cut fabric from U.S. 
yarn [19 CFR 10.213(a)(2)]. 

C: Apparel cut and assembled from U.S. fabric from U.S. yarn and thread [19 CFR 
10.213(a)(3)]. 

D: Apparel assembled from regional fabric from yarn originating in the U.S. or one or 
more beneficiary countries [19 CFR 10.213(a)(4)]. 

E: Apparel assembled in one or more lesser developed beneficiary countries [19 CFR 

10.213(a)(5)]. 

Sweaters knit to shape in chief weight of cashmere [19 CFR 10.213(a)(6)]. 

Sweaters knit to shape with 50 percent or more by weight of fine wool [19 CFR 

10.213(a)(7)]. 

Apparel cut and assembled in one or more beneficiary countries from fabrics or yarn 

not formed in the United States or a beneficiary country (as identified in NAFTA) or 


designated as not available in commercial quantities in the United States [19 CFR 
10.213(a)(8) or (a)(9)]. 


Handloomed, handmade or folklore articles [19 CFR 10.213(a)(10)]. 


I certify that the information on this document is complete and accurate and I assume 
the responsibility for proving such representations. I understand that I am liable for any 
false statements or material omissions made on or in connection with this document. 


I agree to maintain, and present upon request, documentation necessary to support this 
certificate. 


12. Authorized Signature 13. Company 


14. Name (Print or Type) 15. Title 


16a. Date(DD/MM/YY) | 16b. Blanket Period 17. Telephone Number 
From: To: Facsimile Number 
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Preparation of Certificate. The following rules will apply for purposes 
of completing the AGOA Certificate of Origin. 


1. Blocks 1 through 5 pertain only to the final article exported to 
the United States for which preferential treatment may be claimed; 

2. Block 1 should state the legal name and address (including 
country) of the exporter; 

3. Biock 2 should state the legal name and address (including 
country) of the producer. If there is more than one producer, attach 
a list stating the legal name and address (including country) of all 
additional producers. If this information is confidential, it is ac- 
ceptable to state “available to Customs upon request” in block 2. If 
the producer and the exporter are the same, state “same” in block 


4. Block 3 should state the legal name and address (including 
country) of the importer; 

5. Block 4 should provide a full description of each article. The 
description should be sufficient to relate it to the invoice descrip- 
tion and to the description of the article in the international Har- 
monized System. Include the invoice number as shown on the 
commercial invoice or, if the invoice number is not known, include 
another unique reference number such as the shipping order num- 
ber; 

6. In block 5, insert the letter that designates the preference 
group which applies to the article according to the description con- 
tained in the CFR provision cited on the Certificate for that group; 

7. Blocks 6 through 10 must be completed only when the block in 
question calls for information that is relevant to the preference 
group identified in block 5; 

8. Block 6 should state the legal name and address (including 
country) of the fabric producer; 

9. Block 7 should state the legal name and address (including 
country) of the yarn producer; 

10. Block 8 should state the legal name and address (including 
country) of the thread producer; 

11. Block 9 should state the name of the folklore article or should 
state that the article is handloomed or handmade; 

12. Block 10, which should be completed only when preference 
group “H” is inserted in block 5, should state the name of the fabric 
or yarn that is not formed in the United States or a beneficiary 
country or that is not available in commercial quantities in the 
United States; 

13. Block 16a should reflect the date on which the Certificate was 
completed and signed; 

14. Block 16b should be completed ifthe Certificate is intended to 
cover multiple shipments of identical articles as described in block 
4 that are imported into the United States during a specified period 
of up to one year (see 19 CFR §10.216(b)(4)(ii)). The “from” date is 
the date on which the Certificate became applicable to the article 
covered by the blanket Certificate (this date may be prior to the 
date reflected in block 16a). The “to” date is the date on which the 
blanket period expires; and 
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15. The Certificate may be printed and reproduced locally. If 
more space is needed to complete the Certificate, attach a continua- 
tion sheet. 


LIST OF PROCLAMATIONS AND FEDERAL REGISTER NOTICES 
PROCLAMATIONS 


1. Proclamation 7350 of October 2, 2000 “To Implement the African 
Growth and Opportunity Act and To Designate Eritrea as a Beneficiary 
Developing Country.” (Designates beneficiary countries under AGOA, 
delegates the President’s authority to the USTR, and modifies the Har- 
monized Tariff Schedule) 65 Federal Register 59321-59327, October 4, 
2000. 

2. Proclamation 7383 of December 1, 2000 “To Implement Title V of 
the Trade and Development Act of 2000 and To Modify the Generalized 
System of Preferences.” 65 Federal Register 76551-76557, December 6, 
2000. 

3. Proclamation 13191 of January 17, 2001 “Implementation of the 
African Growth and Opportunity Act and the United States-Caribbean 
Basin Trade Partnership Act.” (Delegations to CITA and USTR) 66 
Federal Register 7271-7273, January 22, 2001. 

4. Proclamation 7400 of January 17, 2001 “To Designate Swaziland 
as a Beneficiary Sub-Saharan African Country and for Other Pur- 


poses.” 65 Federal Register 7373-7374, January 23, 2001. 


COMMITTEE FOR THE IMPLEMENTATION OF 
TEXTILE AGREEMENTS (CITA) NOTICES 


1. “Duty and Quota Free Imports of Apparel Articles Assembled 
From Regional and Other Fabric for Beneficiary Sub-Saharan African 
Countries.” Issued by CITA, 65 Federal Register 61148, October 16, 
2000. 

2. “Procedures in Considering Requests Under the Textile and Ap- 
parel ‘Short Supply’ Provisions of The African Growth and Opportuni- 
ty Act and The United States-Caribbean Basin Trade Partnership Act.” 
Issued by CITA, 66 Federal Register 18502-13504, March 6, 2001 


U.S. TRADE REPRESENTATIVE NOTICES 


1. “Determination Under the African Growth and Opportunity Act.” 
[Kenya]. Issued by USTR, 66 Federal Register 7836-7837, January 25, 
2001. 

2. “Visa Requirements Under the African Growth and Opportunity 
Act.” Issued by USTR, 66 Federal Register 7837-7839, January 25, 
2001. 

3. “Determination Under the African Growth and Opportunity Act.” 
[Mauritius] Issued by USTR, 66 Federal Register 8440-8441, January 
31, 2001. 

4. “Determinations Under the African Growth and Opportunity 


Act.” [Madagascar] Issued by USTR, 66 Federal Register 14242, March 
9, 2001. 
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5. “Determinations Under the African Growth and Opportunity 
Act.” [South Africa] Issued by USTR, 66 Federal Register 14425-14426, 
March 12, 2001 

6. “Determinations Under the African Growth and Opportunity 


Act.” [Lesotho] Issued by USTR, 66 Federal Register 21192, April 27, 
2001 


U.S. CUSTOMS SERVICE REGULATIONS 


1. “African Growth and Opportunity Act and Generalized System of 
Preferences.” [interim implementing regulations] Issued by U.S. Cus- 
toms Service, 65 Federal Register 59668-59681, October 5, 2000. 

2. “African Growth and Opportunity Act and Generalized System of 
Preferences.” [corrections tothe interim implementing regulations] Is- 


sued by U.S. Customs Service, 65 Federal Register 67260, November 9, 
2000 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat ® portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 
your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Commercial Rulings Division of the Office of Regulations and Rulings has 
prepared this publication on Importing Commercial Samples as part of ase- 
ries of informed compliance publications regarding the classification of imported 
merchandise and advising the public of Customs regulations and procedures. We 
sincerely hope that this material, together with seminars and increased access to 
Customs rulings, will help the trade community to improve, as smoothly as pos- 
sible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 

When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff systems they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter” and 
“value” the goods and provide any other information necessary to en- 
able the Customs Service to properly assess duties, collect accurate sta- 
tistics, and determine whether all other applicable legal requirements 
are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the gods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know About: Tariff 
Classification. Customs valuation requirements are separately dis- 
cussed in a companion publication entitled, What Every Member of the 
Trade Community Should Know About: Customs Value. Both of these 
publications are available form the Customs World Wide Web pages on 
the Internet (see the Additional Information section for information on 


accessing these sources and obtaining additional Customs Service pub- 
lications). 


PURPOSE 


This Informed Compliance Publication provides a brief guide for im- 
porting commercial samples into the Customs Territory of the United 
States. It is intended to be an aid for importers and other interested par- 
ties in determining the appropriate method of importation. 


SPECIAL DUTY FREE PROVISIONS 


There are several ways for samples, articles imported for the purpose 
of taking orders for similar merchandise, to be imported duty-free to the 
Customs Territory of the United States. This section explains the op- 
tions in Chapter 98, HTSUS and the provisions in Carnets that specifi- 
cally apply to commercial samples. 


¢  Duty-free consumption entries under 9813.00.20, 9813.00.40 
or 9813.00.60; 


Temporary Importation under Bond (TIB)—Subheading 
9813.00.20 of Chapter 98, Subchapter XIII of the HTSUS; 
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e Carnets—19 CFR Part 114; and 


¢  Prototypes—Subheading 9817.85.01 of Chapter 98, Subchapt- 
er XVII of HTSUS. 


In addition, in some cases, importers may wish to enter goods under 
the normal provisions of chapters 1-97 HTSUS. This last option and its 
advantages or disadvantages is expla 


OPTION I: DUTY FREE CONSUMPTION ENTRIES 


Under Chapter 98 Subchapter XI, HTSUS, certain goods may enter 
the Customs Territory with regular consumption entries but free of 
duty and quota requirements. This is specific to very small quantities of 
three types of samples and specifically to be used in the United States 
for soliciting orders by persons importing such merchandise in com- 
mercial quantities. In the case of alcoholic beverages or tobacco prod- 
ucts, the quantity is limited to one sample of each beverage or tobacco 
product in a calendar quarter for use of importers of the products in 
commercial quantities. 


9811.00.20: Alcoholic beverages samples (each sample con- 
taining not more than 300 milliliters if a malt beverage, not 
more than 150 milliliters ifa wine and not more than 100 milli- 
liters if any other alcoholic beverage). 

9811.00.40: Samples of tobacco products, and cigarette papers 


and tubes (each sample consisting of not more than (a) 3 ci- 
gars, (b) 3 cigarettes, (c) 3.5 grams of tobacco, (d) 25 cigarette 
papers). 

9811.00.60: Any sample (except samples covered in 9811.00.20 
or 9811.00.40), valued not over $1 each, or marked, torn, perfo- 
rated or otherwise treated so that it is unsuitable for sale or for 
use other than as a sample. 


¢ Merchandise must be marked “SAMPLE” in indelible ink 
or paint or cut or torn in the manner prescribed in the In- 
terim Update to Customs Directive 3500-07, Textiles 
Samples Guidelines, dated January 4, 1989. 
Textile Samples can be given at no charge to a recycling 
company either to be made into rags or to be baled and ex- 
ported. 
Sample footwear must be marked “SAMPLE—NOT FOR 
RESALE” conspicuously and in a location where the ink 
is not likely to wear off. 


Unlike the TIB and Carnet provisions discussed below, when 


9811.00.20 or 40 are used, the “samples” may be consumed in the course 
of solicitation of orders. 


OPTION II: TEMPORARY IMPORTATION UNDER BOND (TIB) 
Temporary importation under bond (TIB) is a procedure whereby 
under certain conditions, merchandise may be entered into the Cus- 
toms Territory temporarily free of duty by posting a bond. In the bond 
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the importer agrees to export or destroy the merchandise within a spe- 
cified time or pay liquidated damages, generally equal to twice the nor- 
mal duty. 

There are fourteen categories of TIBs described in Chapter 98, Sub- 
chapter XIII of the Harmonized Tariff Schedules of the United States 
Annotated (HTSUSA). The TIB provisions are designated as subhead- 
ings 9813.00.05 through 9813.00.75, and 9813.00.20 pertains to sam- 
ples for use solely in taking orders for merchandise. U.S. Note 1(a) 
governs all TIBs and has two important statements: 


a. TIB goods are not to be for sale or sale on approval. 


This means that one must have an intent at the time of im- 


portation to export or destroy the articles produced from the 
merchandise. 


b. The time period within which TIB goods may remain in the U.S. 
before being exported or destroyed. 
Goods may be admitted under TIB for exportation within one 
year from the date of importation. The one year period may be 
extended for one or more further periods which, when added to 
the initial one year, shall not exceed a total of three years from 
the date of importation. 


INTENT OF TIB PROVISION 
The intent in permitting duty free entry of samples is to promote in- 


ternational trade. Therefore, the purpose of importing and using the 
sample must be to create a demand for that product. 


DEFINITION OF “SAMPLE” FOR TIB’S AND CARNETS 


For purposes of the TIB and Carnet provisions, Customs defines 
“sample” as “an article which is imported for the bona fide purpose of 
taking orders for similar merchandise.” 


Interpretation of “sample”: 


¢ Goods cannot be on display for ordering and then used to fill 
the order. This prohibits the samples from the provision be- 
cause all or some of the merchandise was intended for sale. 
The sample does not have to be an exact duplicate of the mer- 
chandise being sold. 


¢ The sample can be a different size or material than the 
good it is representing. 
Miniature models and cutaway samples revealing the 
construction of the product are eligible. 
Cloth swatches and color cards that display the different 
colors of merchandise are eligible. 


Photographs are not eligible for entry as samples. However 
samples entered under 9813.00.20 can be shown on television, 
used in fashion shows, photographed for publicity purposes, 
and displayed for advertising purposes so long as orders were 
to be solicited in connection with their use. 
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Although the actual samples are eligible for entry under 
9813.00.20, the display panels, signs, backdrops and related 
exhibit materials may only be permitted entry under 
9813.00.50 as professional equipment or tools of trade. 

Both an aircraft and those spare parts designated and used as 
samples are entitled to entry. The parts that are imported for 
the express purpose of repairing the aircraft are to be entered 
under subheading 9813.00.05 as articles to be processed rather 
than as samples. 

Although food samples (and other consumables) may be 
brought in as “commercial samples” for display and solicita- 
tion of orders, they may not be distributed as samples to be eat- 
en or consumed. If they are to be eaten (or otherwise consumed 
in anormal matter), regular entry and duty payment (if any) 
are required. 

Samples that are marked, torn, perforated or otherwise 
treated so that they are unsuitable for sale or for use other than 
as samples should be entered under the provision for duty free 
consumption entry 9813.00.60 (see Option I, above) 


TIB ENTRY REQUIREMENTS 


Unless the articles are covered by a carnet (see below), entry of com- 


mercial samples is usually made on Customs Form 3461 or 7533, fol- 
lowed by an entry summary on a Customs Form 7501 within 10 days. 
However the 7501 may be filed at the time of entry in which case the oth- 
er forms are not used. If the articles are brought into the country as ac- 
companying baggage, they may qualify for the simplified procedures for 
travelers. If the aggregate value of the article is not over $250, informal 
entries may be filed. If imported through the international postal sys- 
tem, mail entries may be used, as appropriate. 


BOND REQUIREMENTS 


For samples entered under subheading 9813.00.20, the Customs Reg- 
ulations (19 CFR 10.31(f)) provide that the TIB bond shall be in the 
amount equal to 110% of the estimated duties and fees which would ac- 
crue if an ordinary consumption entry had been filed. 

Taxes and special duties, (i.e. internal revenue taxes, antidumping 
and countervailing duties, marking duties, etc.), are taken into account 
in all bond amount computations. A continuous entry bond may be 
used only ifthe dumping or subsidy margin is five percent or less, other- 
wise, the entry must be secured by a single transaction bond. 

Commercial cargo, if loaded or unloaded at a port and from a com- 
mercial vessel, is subject to a port use fee of a percent of the cargo value. 
Harbor maintenance fees however, are not included in any bond com- 
putations because they are paid at the time of filing the entry summary 
package. For more information see 19 CFR 24.24. 
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BREACH OF BOND: LIQUIDATED DAMAGES 


Section 10.39(d)(1), Customs Regulations (19 CFR 10.39(d)(1)) pro- 
vides that if any article entered under Chapter 98, Subchapter XIII (ex- 
cept if entered under a carnet) has not been exported or destroyed in 
accordance with the regulations within the appropriate period of time, 
there is a breach of the Customs bond, and Customs will demand the 
payment of liquidated damages equal to 110% of the estimated duties 
for samples entered under the temporary importation provisions. 


EXTENSION OF TIME 


An importer can file for an extension of time for exportation as pro- 
vided in 19 CFR Section 10.387. Extensions can be granted in up to one 
year increments, the total not to exceed three years from importation. 
The extension request must be filed with Customs before the appropri- 
ate import period expires to not breach the bond. Extensions may be 
granted at the port where the entry was filed provided: 


e The merchandise has not been exported or destroyed before 
application for extension, 
The extension request was filed with Customs before the expi- 
ration of the current temporary importation bond, and 
Liquidated damages have not been assessed before receipt of 
the application for extension. 


Upon the presentation of satisfactory evidence to the director of the 


port at which samples were entered under subheading 9813.00.20, 
HTSUS, that such articles cannot be exported for the reason that they 
have been seized (other than by seizure at the suit of private persons), 
the requirement of exportation will be suspended for the duration of the 
seizure. However, the articles must be exported promptly after release 
from seizure. 


QuoTA CONSIDERATIONS 

TIBs are considered consumption entries for the purposes of 
administering quotas T.D. 54802 (54) and (54). TIB entries with any 
quota class merchandise must be held to the same provisions as set out 
in 19 CFR Part 132. That is, merchandise that is subject to an absolute 
quota must come within the quota limitation in order to be released by 
Customs. Merchandise that requires the presentation of a visa in order 
to be released by Customs must be accompanied by the visa. 


SPECIAL RULES FOR TRAVELERS 

There are simplified rules for travelers bringing in commercial sam- 
ples as accompanied baggage. Samples accompanying a commercial 
traveler who presents an adequate descriptive list, may be entered on 
the importer’s baggage declaration in lieu of formal entry and examina- 
tion and may be passed under subheading 9813.00.20 at the place of ar- 
rival in the same manner as other passengers’ baggage. The 
examination may be made by an inspector who is qualified, in the opin- 
ion of the port director, to determine the amount of the required bond. If 
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the articles are a commercial traveler’s samples and exceed $500 in val- 
ue, a special Customs invoice or a descriptive list shall be furnished. Un- 
der these simplified procedures, normally abond without surety or cash 
deposit is required. However, the port director may require a bond with 
surety if he believes it is necessary to protect the revenue or prevent the 
goods from entering the commerce of the United States. 

When a commercial traveler contemplates side trips to a contiguous 
country within the period of time during which the merchandise is au- 
thorized to remain in the Customs territory of the United States under 
bond, including any lawful extension, a copy of his baggage declaration 
and acopy of the descriptive list or special Customs invoice furnished by 
him may be certified by the examining officer and returned to the trav- 
eler for use in registering the samples with Customs officers at the port 
of exit, and in clearing them through Customs upon his return. Can- 
cellation of the bond shall be effected by permanent exportation in ac- 
cordance with the provisions of 19 CFR Sec. 10.38 at the time the 
samples are finally taken out of the United States before the expiration 
of the period of time during which the merchandise may remain in the 
Customs territory of the United States under bond, including any law- 
ful extension. 

Port directors may waive examination of the commercial travelers’ 
samples taken abroad for temporary use at the time of exportation, ex- 
cept where the exportation involves certification of a carnet 

The privilege of clearance of commercial travelers’ samples on a bag- 
gage declaration under bond without surety or cash deposit will not be 
accorded to acommercial traveler who, through fraud or culpable negli- 
gence, has failed to comply with the provisions of a bond in connection 
with a prior arrival. Such a commercial traveler will be required to file a 
formal entry under subheading 9813.00.20, HTSUS with a bond sup- 
ported by a surety or cash deposit in lieu of surety. 

There are special procedures for raw cotton samples taken to and re- 
turned from Canada and for samples taken to Great Britain and Ireland 
under a reciprocal agreement. If these situations apply, please check 
with U. S. Customs officers at the port of exportation from the U.S. and 
refer to 19 CFR 10.68 or 10.69, respectively. 


OPTION III: CARNETS 


Samples are also eligible to be temporarily imported through the use 
of acarnet. The U.S. recognizes two types of carnets under which a sam- 
ple may be imported temporarily into the U.S.: the A.T.A Carnet and the 
TECRO/AIT Carnet. 

A carnet is a combination entry document and Customs bond. 19 
CFR Part 114 sets out the different types of carnets, the coverage of car- 
nets, and states that merchandise not entitled to enter under a TIB pro- 
vision shall not be entered under a carnet. 

A carnet is acceptable for commercial samples to be temporarily en- 
tered, or temporarily entered and transported, duty-free under the In- 
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ternational Convention to Facilitate the Importation of Commercial 
Samples and Advertising Materials 

Carnets are issued by guaranteeing associations to a party in inter- 
est, “the holder,” at the party’s request and upon payment of the associ- 
ation fee. Payment of duty and other sums (taxes, liquidated damages, 
etc.) which accrue as a result of non-compliance with the terms and con- 


ditions of the carnet are guaranteed by the approved guaranteeing asso- 
ciation. 


A.T.A CARNET 

The A.T.A. Carnet (Admission Temporaire-Temporary Admission 
Carnet) is an international Customs document, backed by an interna- 
tionally valid guarantee, that may be used for the entry of articles into a 
country in place of the Customs documents usually required. 

The carnet guarantee is based on an international agreement where- 
by national guaranteeing associations (the ATA Carnet guaranteeing 
chain), established in the participating countries, are held jointly liable 
with the carnet holder for compliance with Customs procedures appli- 
cable to the type of importation for which the carnet was issued, and for 
payment of any sums due in the event of non-compliance with said pro- 
cedures. 

The United States Council for International Business (USCIB) has 
been approved as the issuing and guaranteeing association for carnets 
used in the United States pursuant to the Customs Convention on the 
A.T.A. Carnet for the Temporary Importation of Goods. 


TECRO/AIT CaRNET 


“TECRO/AIT Carnet” is the document issued pursuant to the Bilat- 
eral Agreement between the Taipei Economic and Cultural Represen- 
tative Office (TECRO) and the American Institute in Taiwan (AIT) to 
cover the temporary admission of goods. 


For more information on TECRO/AIT Carnet, see 19 CFR Part 
114.22-114.34. 


ADVANTAGE OF USING A CARNET 


Since both carnets are purchased by the importer before leaving the 
importer’s country, use of the carnet facilitates the importation process 
upon importation into the US. The carnet simplifies the customs for- 
malities involved in temporarily importing goods into another country. 
Without acarnet it would be necessary to go through the customs proce- 
dures established in each country for the temporary admission of goods. 
The carnet allows the temporary traveler or businessperson to make 
customs arrangements in advance and use a single document for cer- 
tain categories of goods that will pass through customs in several differ- 


ent countries. 
QUOTAS 


Merchandise entered under a carnet is also subject to quotas and 
should be treated the same as a TIB for administering quota. Ifasample 
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is subject to an absolute quantitative quota and the quota is closed, the 
merchandise is not admissible into the US. Entry by a carnet does not 
change this requirement. 


VALIDITY & EXTENSION OF TIME 
19 CFR Part 114.23 sets out the maximum period of validity for car- 
nets, to not exceed one-year. 
Carnets cannot be extended or re-filed. It is possible to substitute a 
TIB for a Carnet provided that the 1-year period has not run. Because 
the TIB period cannot exceed three years from the date of importation, 


after the carnet is timely converted into a TIB entry, only one more TIB 
extension is allowed. 


BREACH & DAMAGES 


Part 10.39(d)(2), Customs Regulation provides that if articles en- 
tered under a carnet have not been exported or destroyed within the 
carnet period, the district director shall promptly, but in no case more 
than one year after the expiration of the period for which the carnet was 
valid, make demand on the importer and guaranteeing association for 
liquidated damages in the amount of 110 percent of the estimated duties 
on the articles not exported or destroyed. 


OpTION IV: PROTOTYPES 


Section 1432 of the Tariff Suspension and Trade Act of 2000, which 
was enacted on November 9, 2000 (Pub. Law 106-476), created a new 
subheading 9817.85.01 HTSUS for column 1 duty-free treatment of 
prototypes imported exclusively for development, testing, product eval- 
uation, or quality control purposes. 

Under new U.S. note 6 to subchapter XVII, HTSUS, the term “proto- 
types” means originals or models of articles that— 


(i) are either in the preproduction, production, or postproduc- 
tion stage and are to be used exclusively for development, testing, 
product evaluation, or quality control purposes; and 

(ii) in the case of originals or models of articles that are either in 
the production or postproduction stage, are associated with a de- 
sign change from current production (including a refinement, ad- 
vancement, improvement, development, or quality control in 
either the product itself or the means for producing the product). 


For purposes of clause (i), automobile racing for purse, prize, or com- 
mercial competition shall not be considered to be “development, test- 
ing, product evaluation, or quality control.” 

Prototypes may be imported only in limited noncommercial quanti- 
ties in accordance with industry practice. Except as provided for by the 
Secretary of the Treasury, prototypes or parts of prototypes may not be 
sold after importation into the United States or be incorporated into 
other products that are sold. Articles subject to quantitative restric- 
tions, antidumping orders, or countervailing duty orders may not be 
classified as prototypes under this note. Articles subject to licensing re- 
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quirements, or which must comply with laws, rules, or regulations 
administered by agencies other than the United States Customs Service 
before being imported, may be classified as prototypes if they comply 
with all applicable provisions of law and otherwise meet the definition 
of “prototypes.” 

Previously, such prototypes were subject to customs duty upon their 
importation into the United States unless the prototypes qualified for 
duty-free treatment under special trade programs or unless the proto- 
types were entered under a temporary importation bond. 

Customs is currently promulgating regulations for this provision. 


REGULAR ENTRY 


In addition to the special provisions for commercial samples which 
are described in the foregoing sections, the importer also has the option 
of making a regular formal or informal entry (or in appropriate cases, 
using a baggage declaration for low value shipments) and using the reg- 
ular classification subheadings in Chapters 1-97 HTSUS. 

Classification of merchandise under the HTSUS is in accordance 
with the General Rules of Interpretation (GRI’s). GRI 1 provides that 
classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes. Chapters 1-97, HTSUS 
are based on the international Harmonized Commodity Description 
and Coding System (the “Harmonized System” or “HS”). However, 
Chapters 98 and 99 of the HTSUS are unique to the US. 

This option requires the importer to pay regular duties, if any, on the 
merchandise, but it does have the advantage of allowing the importer to 
sell the goods or keep them beyond the period covered by a TIB or Car- 
net, without the destruction or exportation required under those op- 
tions. This option requires compliance with all laws and regulations 
(quota, permits or licenses required by other government agencies, etc). 
This option may be especially appealing to an importer whose goods are 
normally duty free (such as children’s toys), subject to special programs 
(such as Generalized System of Preferences “GSP” or the Caribbean 
Basin Initiative “CBI,” etc.) or are subject to very low rates of duty. If 
this option is used, the importer must use reasonable care to properly 
classify and value the imported merchandise. 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: November 1997 
Revised: February 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat © portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 
your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. $1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The International Agreements Staff of the Office of Regulations and Rulings 
has prepared this publication on Tariff Classification as part of a series of in- 
formed compliance publications regarding the classification and origin of im- 
ported merchandise. We sincerely hope that this material, together with seminars 
and increased access to Customs rulings, will help the trade community to im- 
prove, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1800 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 
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TARIFF CLASSIFICATION 
GENERAL BACKGROUND 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, de- 
clared to the Customs Service, and are subject to detention and ex- 
amination by Customs officers to insure compliance with all laws and 
regulations enforced or administered by the United States Customs 
Service. The required entry process may take the form ofa simple “bag- 
gage declaration” (for individuals), or one of the many types of customs 
“entries,” for consumption, warehousing, or transit. Low value im- 
portations may be subject to simplified or informal Customs clearance 
procedures. For example, certain low value mail importations may be 
declared on a sticker obtainable at post offices, while importations by 
individuals that do not exceed their duty-free personal exemptions may 
often be made by an oral declaration to a Customs officer. On the other 
hand, in most cases involving commercial goods, and some involving 
non-commercial importations, the importer or his agent must “enter” 
the goods by filing an electronic or paper “entry” to obtain release of the 
goods followed by an electronic or paper “entry summary.” As part of 
the entry process, goods must be “classified” (determined where in 
the US. tariff system they fall) and their value must be determined. 

Prior to enactment into law of the Customs Modernization Act (Title 
VI of the North American Free Trade Agreement Implementation Act, 
Public Law 103-182), on December 8, 1993, an importer was required 
to accurately describe the merchandise and tell Customs how much it 
cost. It was the Customs Service’s responsibility to “classify” the 
goods and determine their “value” (appraise them to allow the correct 
duty to be applied). 

Pursuant to the Customs Modernization Act, it is now the responsi- 
bility of the importer of record to use “reasonable care” to “enter,” 
“classify” and “value” the goods and provide any other information 
necessary to enable the Customs Service to properly assess duties, col- 
lect accurate statistics, and determine whether all other applicable le- 
gal requirements are met. Classifying goods is important not only for 
duty purposes, but also to determine whether the goods are subject to 
quotas, restraints, embargoes or other restrictions. The act of classify- 
ing goods requires an importer to be familiar with the Harmonized Tar- 
iff Schedule of the United States, and its international counterpart, the 
Harmonized Commodity Description and Coding System. To assist in 
meeting the reasonable care requirement, importers may request bind- 
ing rulings from the Customs Service or may use the services of an ex- 
pert in Customs law and procedures to assist them. The Customs 
Service is responsible for fixing the final classification and valuation of 
the goods. The Customs Service performs this in a process called “liqui- 
dation of the entry.” This publication explains the classification of 





190 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


goods under the Harmonized Tariff Schedule of the United States. Cus- 
toms valuation requirements are separately discussed in a companion 
publication entitled, What Every Member of the Trade Community 
Should Know About: Customs Value which is available from the 
Customs World Wide Web pages on the Internet (see the Appendix for 
information on accessing these sources and obtaining additional Cus- 
toms Service publications). 

The classification and valuation of goods is important. At a mini- 
mum, incorrect classification or valuation may lead to delays and in- 
creased duties plus interest. The failure to use reasonable care in either 
situation may also lead to detention or seizure and the imposition of civ- 
il or criminal penalties. 


HARMONIZED COMMODITY DESCRIPTION AND CODING SYSTEM 
HISTORY AND DEVELOPMENT 


Merchandise imported into a country is classified under a tariff sys- 
tem for such purposes as tariff (or duty) assessment and import restric- 
tions. The movement of merchandise in international trade, however, 
would be very slow and costly if the merchandise had to be classified un- 
der differing tariff systems of various countries. Therefore, in the late 
1960s, the major trading countries of the world decided that a modern 
and internationally recognized product or tariff classification system 
was needed in order to facilitate the international trade of merchandise. 
This new system was intended to be asingle modern structure for prod- 
uct classification that would also be used for customs tariff-related sta- 
tistical and transport-documentation purposes (i.e., to collect statistics 
on trade and for exportation purposes). Work on this new system began 
in the early 1970s (with participation by the United States) under the 
auspices of an international organization known as the “Customs 
Cooperation Council” (now informally known as the “World Customs 
Organization” or simply the “WCO”) which is based in Brussels, Bel- 
gium.! This work resulted in the “Harmonized Commodity Description 
and Coding System” (“Harmonized System” or simply the “HS”).? It 
went into effect internationally on January 1, 1988, with the entry into 
force of the International Convention on the Harmonized Commodity 
Description and Coding System (“Harmonized System Convention”) to 
which the Harmonized System is appended as an annex. 


HARMONIZED SYSTEM STRUCTURE 


The Harmonized System is a complete product classification system 
(i.e., it covers all imported merchandise). It was designed as a “core” 
system so that countries adopting it could make further subdivisions ac- 
cording to their particular tariff and statistical needs. 


1 In June 1994, the informal working name “World Customs Organization” was adopted for the Customs Coopera- 
tion Council, in order to indicate more clearly its nature and world-wide status. The convention establishing the Cus- 
toms Cooperation Council (signed i in Brussels, Belgium on December 15, 1950) has not been amended, and the “Cus- 
toms Cooperation Council” remains the official name. 

2 The Harmonized System was derived from the earlier “Customs Cooperation Council Nomenclature,” which in 
turn was a new version of the older “Brussels Tariff Nomenclature.” 
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At the international level, the Harmonized System consists of 
approximately 5,000 article descriptions which appear as headings and 
subheadings. These descriptions are arranged into 97 chapters grouped 
into 21 sections. Chapter 77 is reserved for future use. Two final chap- 
ters, 98 and 99, are reserved for national use by individual countries in 
the coding of provisions other than according to the terms of the Har- 
monized System nomenclature (e.g., special tariff programs and tempo- 
rary duty suspensions or increases). In addition, the Harmonized 
System also contains interpretative rules and section, chapter and sub- 
heading notes for use in the classification of merchandise. 

Goods in trade generally appear in the Harmonized System in catego- 
ries or product headings beginning with crude and natural products 
and continuing in further degrees of complexity through advanced 
manufactured goods. This progression is found within chapters and 
among chapters (e.g., live animals are classified in chapier 1, animais 
hides and skins in chapter 41 and leather footwear in chapter 64). These 
product headings are designed at the broadest coverage levels with 
4-digit numerical codes (or headings) and, where deemed appropriate, 
are further subdivided into narrower categories assigned two addition- 
al digits (which comprise 6-digit numerical codes or subheadings). The 
first two digits of a 4-digit heading indicate the chapter in which the 
heading is found (e.g., heading 2106 is in chapter 21).° 


HARMONIZED SYSTEM CONVENTION OBLIGATIONS 


At the essence of the Harmonized System are the headings and sub- 
headings and their related numerical codes; the section, chapter and 
subheading notes; and the General Rules of Interpretation (for use in 
the interpretation of the Harmonized System). The basic obligation un- 
dertaken by the contracting parties to the Harmonized System Conven- 
tion is that their customs tariff and foreign-trade statistical 
nomenclatures be in conformity with the Harmonized System.* More- 
over, the contracting parties are obligated to use all the headings and 
subheadings without addition or modification together with their re- 
lated numerical codes. Further, the parties are required to apply the 
General Rules of Interpretation and all section, chapter and subhead- 
ing notes without modification to the scope of the sections, chapters, 
headings or subheadings of the Harmonized System. Each contracting 
party, however, is permitted to adopt in its national tariff system further 
detailed subdivisions for classifying goods (that is, for tariff, quota or 
statistical purposes) so long as any such subdivision is added and coded 
ata level beyond the 6-digit numerical code provided in the Harmonized 


3 The official HS numbering system uses a decimal point after the first two digits at the four digit (heading) level, 
but no decimal point after the first two digits at the subheading levels. Many national schedules (including the U. S.) do 
not use the decimal point at the four digit level. To avoid confusion, the decimal point is omitted from the four digit 
level in this publication. 

Developing Country Exception: Article 4 of the Harmonized System Convention allows developing country con- 
tracting parties to delay their application of some or all of the subheadings of the Harmonized System for such a period 
as may be necessary with respect to their patterns of international trade or administrative resources. 
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System. Coding beyond the 6-digit level is usually at the 8-digit level and 
is generally referred to as the “national level.” 

It should be noted that many countries use the Harmonized System 
as the basis of their tariff systems who are not contracting parties to the 
Harmonized System Convention. The level of numerical coding based 
on the Harmonized System found in the tariff systems of such countries 
may vary. (Attached at the end of this document is a list of countries, ter- 
ritories or customs or economic unions using the Harmonized System 
(as of November 24, 2000)). 


LEGAL TEXT OF THE HARMONIZED SYSTEM 


When classifying merchandise under the Harmonized System, the 
language of the General Rules of Interpretation, section, chapter and 
subheading notes, and the terms of the headings and subheadings are to 
be consulted and applied. They constitute the “legal text” (also known 
as the “nomenclature”) of the Harmonized System.5 The titles of sec- 
tions, chapters and subchapters are provided for ease of reference only 
and have no legal significance. 


HEADING AND SUBHEADING PROVISIONS 
Merchandise may be specifically provided for or identified by its com- 
mon, commercial or technical name in an article or product description 
(i.e., the text to a heading or subheading) in the Harmonized System. 


When merchandise is not so specifically provided for in the Harmonized 
System, the article description covering such merchandise is generally 
considered to be a “residual provision” (sometimes also referred to asa 
“basket provision”) by use of the phrase “not elsewhere specified or in- 
cluded” or by the use of the term “other.” 


EXAMPLE: Heading 4010 (see illustration below) provides for 
“conveyor or transmission belts or belting, of vulcanised rubber.” 
Within the subheading structure of that heading, there is 5-digit 
(or “one-dash”) subheading 4010.1 which provides for “conveyor 
belts or belting.” Within the subheading structure of 5-digit sub- 
heading 4010.1 there are four 6-digit (or “two-dash”) subheadings: 
4010.11 which provides for conveyor belts or belting “reinforced 
only with metal”; 4010.12 which provides for conveyor belts or 
belting “reinforced only with textile materials”; 4010.13 which 
provides for conveyor belts or belting “reinforced only with plas- 
tics”; and 4010.19 which provides for “other” conveyor belts or bel- 
ting. Thus, all merchandise properly classified in 5-digit 
subheading 4010.1 that does not satisfy the terms of 6-digit sub- 
headings 4010.11, 4010.12 or 4010.13 would be classified in 6-digit 
residual subheading 4010.19. 


5 See Article 1 (a) to the Harmonized System Convention. 
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Section VII 

Chapter 40 

40.09 9/13, 

Heading | 
No. 


Conveyor or transmission belts or belting, of vulca- 
| nised rubber. 
—Conveyor belts or belting: 

4010.11 —Reinforced only with metal 
4010.12 —Reinforced only with textile materials 
4010.13 —Reinforced only with plastics 
4010.19 —Other 
—Transmission belts or belting: 

4010.21 —Endless transmission belts of trapezoidal cross- 
section (V-belts), whether or not grooved, of a 
circumference exceeding 60 cm but not exceeding 
180 cm. 


sx * 


~esnenmmnts jacana ialiclnanuDiiiaipmaii 











Excerpt from a page in the Harmonized System 


As evident from the above discussion, the Harmonized System covers 
all imported merchandise. Or, in other words, although not all goods are 


specifically provided for, all goods are classifiable and have a place in the 
Harmonized System. 


RATES OF DUTY 


The Harmonized System Convention imposes no obligations on the 
contracting parties regarding rates of duty.® Rates of duty are left to 
each contracting party to apply based on national legislation. The rates 
of duty for most countries today are generally the result of trade agree- 
ments (i.e., either bilateral agreements or multilateral agreements such 
as World Trade Organization bound tariff-rate agreements). 


INTERPRETATION OF THE HARMONIZED SYSTEM 
GENERAL RULES OF INTERPRETATION 

As indicated previously, the tariff classification of merchandise under 
the Harmonized System is governed by the principles set forth in the 
General Rules of Interpretation (“GRIs”). The GRIs are intended to be 
consulted and applied each time merchandise is to be classified under 
the Harmonized System. Accordingly, it is the GRIs that are the single 
set of legal principles that always govern the classification of merchan- 
dise under the Harmonized System. There are six GRIs in all. 

When classifying merchandise, one must be aware that due to the hi- 
erarchical structure of the Harmonized System: 


(1) merchandise must first be classified in the Harmonized Sys- 
tem in the 4-digit heading whose terms most specifically describe 


6 See Article 9 to the Harmonized System Convention. 
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the merchandise (unless otherwise required or directed by the 
GRIs); and 

(2) only 4-digit headings are comparable (i.e., no consideration 
should be given to the terms of any subheading within any 4-digit 
heading when considering the proper classification of merchandise 
at the 4-digit heading level). 


EXAMPLE: An electric toothbrush could potentially be classified 
in heading 8509 as an electromechanical domestic appliance with 
self-contained motor and in heading 9603 as a brush. Within head- 
ing 9603, subheading 9603.21 provides for “toothbrushes.” No con- 
sideration should be given to this subheading when comparing the 
terms of the headings to determine the appropriate heading for 
classification of the electric toothbrush (as merchandise must first 
be classified in the Harmonized System at the heading level by the 
terms of the headings). 


GENERAL RULE OF INTERPRETATION No. 1 


RULE 1. THE TABLE OF CONTENTS, ALPHABETICAL 
INDEX, AND TITLES OF SECTIONS, CHAPTERS AND 
SUB-CHAPTERS ARE PROVIDED FOR EASE OF REF- 
ERENCE ONLY; FOR LEGAL PURPOSES, CLASSIFI- 
CATION SHALL BE DETERMINED ACCORDING TO THE 
TERMS OF THE HEADINGS AND ANY RELATIVE SEC- 
TION OR CHAPTER NOTES AND, PROVIDED SUCH 
HEADINGS OR NOTES DO NOT OTHERWISE REQUIRE, 
ACCORDING TO THE FOLLOWING PROVISIONS: [that 
is, GRIs 2 to 6]. 


GRI 1 takes precedence over the remaining rules. It requires that 
classification be determined first according to the terms of the headings 


of the Harmonized System and any relative section or chapter notes. 
GRI 1 EXAMPLES: 


EXAMPLE 1: Under GRI 1, if a provision specifically and com- 
pletely describes a product, then the product would be classified in 
that provision (e.g., fresh grapes are classified under heading 0806 
which provides for “grapes, fresh or dried”). In this situation, the 
product is classified by the terms of a heading. 


EXAMPLE 2: Note 3 to Section XVI to the Harmonized System di- 
rects classification of composite machines described therein on the 
basis of the “principal function” of the machines. Under GRI 1, 
such machines are to be classified as so directed in that note. In this 
situation, the products are classified by the terms of a section note. 


GRI 1 further states that if the texts of the headings and of the notes 
cannot, by themselves, determine the appropriate heading for classifi- 
cation of merchandise, then classification is to be determined by the ap- 
propriate GRIs that follow GRI 1 (i.e., GRIs 2 to 6). 


GENERAL RULE OF INTERPRETATION NO. 2 


RULE 2. (a) ANY REFERENCE IN A HEADING TO AN AR- 
TICLE SHALL BE TAKEN TO INCLUDE A REFERENCE 
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TO THAT ARTICLE INCOMPLETE OR UNFINISHED, 
PROVIDED THAT, AS ENTERED, THE INCOMPLETE OR 
UNFINISHED ARTICLE HAS THE ESSENTIAL CHAR- 
ACTER OF THE COMPLETE OR FINISHED ARTICLE. IT 
SHALL ALSO INCLUDE A REFERENCE TO THAT AR- 
TICLE COMPLETE OR FINISHED (OR FALLING TO BE 
CLASSIFIED AS COMPLETE OR FINISHED BY VIRTUE 
OF THIS RULE), ENTERED UNASSEMBLED OR DISAS- 
SEMBLED. 

(b) ANY REFERENCE IN A HEADING TO A MATERIAL 
OR SUBSTANCE SHALL BE TAKEN TO INCLUDE A REF- 
ERENCE TO MIXTURES OR COMBINATIONS OF THAT 
MATERIAL OR SUBSTANCE WITH OTHER MATERIALS 
OR SUBSTANCES. ANY REFERENCE TO GOODS OF A 
GIVEN MATERIAL OR SUBSTANCE SHALL BE TAKEN 
TO INCLUDE A REFERENCE TO GOODS CONSISTING 
WHOLLY OR PARTLY OF SUCH MATERIAL OR SUB- 
STANCE. THE CLASSIFICATION OF GOODS CON- 
SISTING OF MORE THAN ONE MATERIAL OR 
SUBSTANCE SHALL BE ACCORDING TO THE PRIN- 
CIPLES OF RULE 3. 


GRI 2 contains two sections: 2 (a) and 2 (b). These two sections deal 
with the classification of goods that as imported are (1) incomplete or 
unfinished, (2) unassembled or disassembled, or (3) composed of mix- 
tures or combinations of materials or substances. 


GRI 2 (a) 


GRI 2 (a) has two parts. Part one deals with incomplete or unfinished 
goods and part two deals with unassembled or disassembled goods. 


Part One 


The first part of GRI 2 (a) extends the scope of any heading that refers 
to a particular article to cover not only the complete article but also that 
article incomplete or unfinished, provided that, as presented, it has the 


“essential character” (which is discussed below) of the complete or fin- 
ished article. 


EXAMPLE: A ceramic statuette of the Hokie Bird that will be 
painted after importation would still generally have the essential 
character of a ceramic statuette of heading 6913 (i.e., one would 
still recognize and identify the product as a ceramic statuette) and 
would therefore be classified pursuant to GRI 2 (a) as the finished 
product in heading 6913. 


Part Two 


The second part of GRI 2 (a) provides that complete or finished ar- 
ticles presented unassembled or disassembled (which may occur for 
reasons related to the packing, handling or transportation of the ar- 
ticles) are to be classified in the same heading as the assembled article. 
It also provides that incomplete or unfinished articles presented unas- 
sembied or disassembled are to be classified in the same heading as the 
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complete or finished article provided that as presented they have the es- 
sential character of the complete or finished article (as provided for in 
the first part of GRI 2 (a)). (It should be noted, however, that under U.S. 
law this second part of GRI 2 (a) would only apply if all unassembled or 
disassembled parts or components are presented for entry at the same 
time, i.e., goods destined for use in combination that are not imported 


together cannot be consolidated or grouped together for classification 
or tariff purposes.) 


EXAMPLE: A shipment of an unassembled bicycle (containing all 
arts and components necessary to build a bicycle) would be classi- 
fied in heading 8712 as an assembled, finished bicycle as if it were 
entered (or imported) as the assembled, finished bicycle. 
GRI 2 (6) 


GRI 2 (b) governs the classification (1) of mixtures and combinations 
of materials or substances and (2) of goods consisting of two or more 
materials or substances. The rule extends headings referring (1) toa 
material or substance to include mixtures or combinations of that ma- 
terial or substance with other materials or substances and (2) to goods 
of a given material or substance to include goods consisting wholly or 
partly of that material or substance (but only as long as another head- 
ing does not refer to the goods in their mixed or composite state). Ifthe 
addition of another material or substance deprives the imported good of 
the character of the kind mentioned in the heading under consider- 
ation, however, then one must resort to GRI 3 for classification of the 
merchandise. Or, in other words, mixtures and combinations of materi- 
als or substances, and goods consisting of more than one material or 
substance, if upon initial consideration are potentially classifiable un- 


der two or more headings, they must be classified according to the prin- 
ciples of GRI 3. 


EXAMPLE: Under GRI 2 (b), astainless steel table fork with a han- 
dle that is coated with plastic would be classified in heading 7323 as 
a table or kitchen article of steel despite the plastic-coated handle 
(as it retains the character of a table or kitchen article of steel as 
mentioned in heading 7323). Ifa table fork, however, contained rel- 
—— equal amounts of stainless steel and plastic (eF., the fork- 
tipped end is made entirely of plastic and the handle is made 
entirely of stainless steel), then the table fork would be potentially 
classifiable under two headings (i.e., heading 3924 as tableware or 
kitchenware of plastic and heading 7323 as a table or kitchen ar- 
ticle of steel). (Or, contrasting this product with the initial one con- 
sidered in this example, a fork consisting of relatively equal 
amounts of stainless steel and plastic does not have the character of 
a table or kitchen article of steel as mentioned in heading 7323.) In 
this situation, pursuant to GRI 2 (b), resort would need to be made 
to GRI 3 for classification of the product. 


GENERAL RULE OF INTERPRETATION No. 3 


RULE 3. WHEN, BY APPLICATION OF RULE 2(b) OR FOR 
ANY OTHER REASON, GOODS ARE, PRIMA FACIE, 
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CLASSIFIABLE UNDER TWO OR MORE HEADINGS, 
CLASSIFICATION SHALL BE EFFECTED AS FOLLOWS: 

(a) THE HEADING WHICH PROVIDES THE MOST SPE- 
CIFIC DESCRIPTION SHALL BE PREFERRED TO 
HEADINGS PROVIDING A MORE GENERAL DESCRIP- 
TION. HOWEVER, WHEN TWO OR MORE HEADINGS 
EACH REFER TO PART ONLY OF THE MATERIALS OR 
SUBSTANCES CONTAINED IN MIXED OR COMPOSITE 
GOODS OR TO PART ONLY OF THE ITEMS IN A SET PUT 
UP FOR RETAIL SALE, THOSE HEADINGS ARE TO BE 
REGARDED AS EQUALLY SPECIFIC IN RELATION TO 
THOSE GOODS, EVEN IF ONE OF THEM GIVES A MORE 
a gg OR PRECISE DESCRIPTION OF THE 

DS. 

(b) MIXTURES, COMPOSITE GOODS CONSISTING OF 
DIFFERENT MATERIALS OR MADE UP OF DIFFERENT 
COMPONENTS, AND GOODS PUT UP IN SETS FOR RE- 
TAIL SALE, WHICH CANNOT BE CLASSIFIED BY REF- 
ERENCE TO 3(a), SHALL BE CLASSIFIED AS IF THEY 
CONSISTED OF THE MATERIAL OR COMPONENT 
WHICH GIVES THEM THEIR ESSENTIAL CHARACTER, 
INSOFAR AS THIS CRITERION IS APPLICABLE. 

(c) WHEN GOODS CANNOT BE CLASSIFIED BY REF- 
ERENCE TO 3(a) OR 3(b), THEY SHALL BE CLASSIFIED 
UNDER THE HEADING WHICH OCCURS LAST IN NU- 
MERICAL ORDER AMONG THOSE WHICH EQUALLY 
MERIT CONSIDERATION. 


GRI 3 provides for the classification of goods that are prima facie (or 
when initially considered) classifiable under two or more headings. In 
such instances, the goods are classified pursuant to this rule based on 
three criteria, taken in order: 

GRI 3 (a) 


The first sentence to GRI 3 (a) provides that goods should be classified 
in the heading that provides the most specific description. In general, 
under this criterion, (1) a description by name is more specific than a 
description by class and (2) a description that more clearly identifies a 
product is more specific than one which is less complete. 

GRI 3 (a) EXAMPLES: 


EXAMPLE 1: An example of a description by name in one heading 
that is more specific than a description by class in another heading 
is as follow: “shavers and hair clippers with self-contained electric 
motor” of heading 8510 is more specific than “electro-mechanical 
tools for working in the hand with self-contained electric motor” of 
heading 8508 or “electro-mechanical domestic appliances with 
self-contained electric motor” of heading 8509. 


EXAMPLE 2: An example ofa description in one heading that more 


clearly identifies a product than a description in another heading 
(and thus the first description is more specific than the second de- 


scription) is as follows: A — identified as “unframed safety 


glass made of toughened or laminated glass that is shaped and iden- 
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tifiable for use in airplanes” is more clearly described by the article 
description “safety glass” of heading 7007 than by the article de- 
scription “parts of goods of heading 8801 or 8802” (parts of aircraft 
and spacecraft) of heading 8803. 


The second sentence to GRI 3 (a) further provides that when two or 
more headings each refer to only one of the materials or substances in 
mixed or composite goods, or to only some of the articles included in a 
set put up for retail sale, those headings are to be regarded as equally 
specific in relation to those goods, even if one of them gives a more com- 
plete or precise description of the goods. If this situation exists, then re- 


sort must be made to GRI 3 (b). (See examples discussed below for GRI3 
(b).) 


GRI 3 (b) 


GRI 3 (b) deals with mixed goods, composite goods, and goods put up 
in sets for retail sale as described above in the second sentence to GRI 3 
(a) (i.e., each of the goods is potentially classifiable in more than one 
heading because each good consists of two or more different ingredi- 
ents, materials, components or articles and no heading provides for the 
goods as a whole). By application of this criterion, such goods are classi- 
fied according to the ingredient, material, component or article that 
gives the mixtures, composite goods, or sets their “essential character.” 

Goods Put up in Sets for Retail Sale. For the purposes of GRI 3 (b), the 
term “goods put up in sets for retail sale” means that the goods under 
consideration must (a) consist of at least two different articles (i.e., the 
articles must be of a different type or nature, e.g., two table spoons are 
not such a “set”) which are, prima facie, classifiable in different head- 
ings; (b) consist of products or articles put up together to meet a particu- 
lar need or carry out a specific activity; and (c) are put up in a manner 
suitable for sale directly to users without repacking. 

GRI 3 (6) EXAMPLES: 

MIXTURE EXAMPLE: An example of a “mixture” coming within 
the purview of GRI 3 (b) would be a mixture of barley of heading 
1003 and oats of heading 1004 in equal amounts. In such an 
instance, there is a product consisting of two or more ingredients 
with each ingredient having a provision in which it could potential- 
ly be classified and no provision exists in the Harmonized System 
that provides for the mixture as a whole. 
COMPOSITE GOOD EXAMPLE: An example of a “composite 
ee eared the purview of GRI 3 (b) would be a combined 
ashlight of heading 8513 and radio of heading 8527 (i.e., both are 
contained in the same housing). In such an instance, there is a 
product consisting of two or more different units or components 
that are located in the same housing with each component having a 
provision in which it could potentially be classified and no provi- 
sion exists in the Harmonized System that provides for the compos- 
ite good as a whole. 
SET EXAMPLE: An example of a “set” coming within the purview 
of GRI 3 (b) would be a hairdressing kit consisting of a pair of elec- 
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tric hair clippers of heading 8510, a comb of heading 9615, a pair of 
scissors of heading 8213, and a brush of heading 9603. In such an 
instance, there is a product that consists of more than one item or 
article with each article having a provision in which it could poten- 
tially be classified and no provision exists in the Harmonized Sys- 
tem that provides for the set as a whole. In the above-mentioned 
hairdressing kit, the articles are put up together to meet the partic- 
ular need or carry out the specific activity of grooming hair. 


In each of the above-mentioned three examples, one would need to 
make a determination as to the ingredient, material, component or ar- 
ticle that imparts the essential character to the particular good. The 
good would then be classified as if made or consisting entirely of that 
ingredient, material, component or article. In some situations, howev- 
er, no ingredient, material, component or article will be found to impart 
the essential character to a particular good. In such instances, resort 
would need to be made to GRI 3 (c) in order to classify the good. 


GRI 3 (ec) 


GRI 3 (c) states that goods should be classified under the heading that 
occurs last in numerical order from among those that equally merit 
consideration if the goods cannot be classified by reference to GRIs 3 (a) 
or 3 (b). 

GRI 3 (c) EXAMPLE: 


In the above-mentioned example of the mixed good consisting of 
barley and oats in equal amounts, if neither the barley nor the oats 
is found to impart the essential character to the product, then by 
application of GRI 3 (c) the product would be classified in heading 
1004 as if consisting solely of the oats. This is because the headin 
number for the oats found in the mixture occurs last in numeric 
order as between it and the barley (i.e., 1003 for the barley and 1004 
for the oats). 
WHAT IS THE ESSENTIAL CHARACTER OF A PRODUCT? 
The term “essential character,” as used in the GRIs, is not defined in 
the Harmonized System. As concerns that term, however, it is stated in 
the Explanatory Notes tothe Harmonized System (which is an extrinsic 
interpretative aid to the Harmonized System that is discussed below) 
that the factor that determines the essential character of a good will 
vary as between different kinds of goods (i.e., essential character must 
be determined on a case-by-case basis). The essential character of a 
good, may, for example, be determined by the nature of the material or 
component, its bulk, quality, weight or value, or by the role of aconstitu- 
ent material in relation to the use of the goods. Other factors may be 
considered in determining the essential character of a product. 


GENERAL RULE OF INTERPRETATION No. 4 


RULE 4. GOODS WHICH CANNOT BE CLASSIFIED IN 
ACCORDANCE WITH THE ABOVE RULES SHALL BE 
CLASSIFIED UNDER THE HEADING APPROPRIATE TO 
THE GOODS TO WHICH THEY ARE MOST AKIN. 
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If goods cannot be classified according to GRIs 1 to 3, then resort 
must be made to GRI 4. GRI 4 requires that goods are to “be classified 
under the heading appropriate to the goods to which they are most 
akin.” This rule should be applied very infrequently as GRIs 1 to 3 will 
cover the classification of almost all goods. When attempting to apply 
this rule, however, any determination regarding “kinship” should de- 
pend on such factors as description, character, purpose or intended use, 
designation, production process and the nature of the goods. 


GENERAL RULE OF INTERPRETATION No. 5 


RULE 5. IN ADDITION TO THE FOREGOING PROVI- 
SIONS, THE FOLLOWING RULES SHALL APPLY IN RE- 
SPECT OF THE GOODS REFERRED TO THEREIN: 

(a) CAMERA CASES, MUSICAL INSTRUMENT CASES, 
GUN CASES, DRAWING INSTRUMENT CASES, NECK- 
LACE CASES AND SIMILAR CONTAINERS, SPECIALLY 
SHAPED OR FITTED TO CONTAIN A SPECIFIC AR- 
TICLE OR SET OF ARTICLES, SUITABLE FOR LONG- 
TERM USE AND ENTERED WITH THE ARTICLES FOR 
WHICH THEY ARE INTENDED, SHALL BE CLASSIFIED 
WITH SUCH ARTICLES WHEN OF A KIND NORMALLY 
SOLD THEREWITH. THIS RULE DOES NOT, HOWEVER, 
APPLY TO CONTAINERS WHICH GIVE THE WHOLE ITS 
ESSENTIAL CHARACTER; 

(b) SUBJECT TO THE PROVISIONS OF RULE 5(a) 
ABOVE, PACKING MATERIALS AND PACKING CON- 
TAINERS ENTERED WITH THE GOODS THEREIN 
SHALL BE CLASSIFIED WITH THE GOODS IF THEY ARE 
OF A KIND NORMALLY USED FOR PACKING SUCH 
GOODS. HOWEVER, THIS PROVISION IS NOT BINDING 
WHEN SUCH PACKING MATERIALS OR PACKING CON- 


TAINERS ARE CLEARLY SUITABLE FOR REPETITIVE 
USE. 


GRI 5 has two sections: GRI 5 (a) and GRI 5 (b). These two sections 
deal with various types of containers presented with the articles for 
which they are intended. 


GRI 5 (a) 


GRI 5 (a) deals with the treatment of long-term use cases, boxes, and 
similar containers presented with the articles for which they are inten- 
ded. Under this rule, long-term use containers imported with articles 
for which they are intended to be used are to be classified with the ar- 
ticles if they are of a kind of container normally sold with such articles 
(e.g., camera cases with cameras and musical instrument cases with 
musical instruments). This rule, however, does not apply to containers 
that give the imported article its essential character (e.g., asilver tray or 
dish containing tea or a high-quality ornamental ceramic bow] contain- 


ing candies or sweets). Such merchandise is to be classified under the 
heading for the container. 
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GRI 5 (6) 


GRI5 (b) states that packaging containers and materials not normal- 
ly intended to be reused are classified with the articles in which they are 
presented or imported (e.g., cardboard boxes or containers containing 
food products). This rule, however, does not apply to packaging materi- 
als or packing containers clearly suitable for repetitive use (e.g., certain 
metal drums or containers of iron or steel for compressed or liquefied 
gas). Such containers are to be classified separately from the materials 
that they hoid. 


GENERAL RULE OF INTERPRETATION NO. 6 


RULE 6. FOR LEGAL PURPOSES, THE CLASSIFICATION 
OF GOODS IN THE SUBHEADINGS OF A HEADING 
SHALL BE DETERMINED ACCORDING TO THE TERMS 
OF THOSE SUBHEADINGS AND ANY RELATED SUB- 
HEADING NOTES AND, MUTATIS MUTANDIS, TO THE 
ABOVE RULES, ON THE UNDERSTANDING THAT ONLY 
SUBHEADINGS AT THE SAME LEVEL ARE 
COMPARABLE. FOR THE PURPOSES OF THIS RULE, 
THE RELATIVE SECTION, CHAPTER AND SUBCHAPT- 
ER NOTES ALSO APPLY, UNLESS THE CONTEXT 
OTHERWISE REQUIRES. 


GRI 6 is the last of the GRIs. It prescribes that, for legal purposes, 
GRIs 1 to 5 govern, mutatis mutandis (or with the necessary changes), 
classification at subheading levels within the same heading. Or, in other 
words, GRIs 1 to 5 are to be reapplied to determine the classification of 
goods at the subheading level. Goods are to be classified at equal sub- 
heading levels (that is, at the same digit level) within the same heading 
under the subheading that most specifically describes or identifies them 
(or as otherwise required or directed under GRIs 1 to 5). Only subhead- 
ings at the same level within the same heading are comparable (i.e., no 
consideration should be given to the terms of any subheading within 
another subheading when considering the proper classification of mer- 
chandise at the higher level subheading). 

GRI 6 EXAMPLES: 


EXAMPLE 1: A framed glass mirror is found to be classified in 
heading 7009. Thereafter, it would have to be classified within the 
subheading structure of that heading by application of GRIs 1 to 5 
pursuant to GRI 6: 


70.09 GLASS MIRRORS, WHETHER OR NOT FRAMED, 
INCLUDING REAR-VIEW MIRRORS. 
7009.10 Rear-view mirrors for vehicles 
Other: 
7009.91 Unframed 
7009.92 Framed 


Initially, a determination would need to be made as to whether 


the framed , ne mirror is classified at the 5-digit (or “one-dash”) 
subheading level in 5-digit subheading 7009.1 (“rear-view mirrors 
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for vehicles”) or in 5-digit subheading 7009.9 (“other”). If the prod- 
uct is found to be classified in 5-digit subheading 7009.1 (as a rear- 
view mirror for a vehicle), then the classification analysis would 
end there and the product would be classified in subheading 
7009.10 (as 5-digit subheading 7009.1 is not further subdivided). In 
the instant case, the framed glass mirror does not satisfy the article 
description for 5-digit subheading 7009.1. Therefore, the product 
would be classified at the 5-digit subheading level in 5-digit sub- 
heading 7009.9 (as a glass mirror other than arear-view mirror for 
a vehicle). Next, a determination would have to be made as to 
whether the product is classified at the 6-digit (or “two-dash”) sub- 
heading level within 5-digit subheading 7009.9 in 6-digit subhead- 
ing 7009.91 (as an unframed glass mirror other than a rear-view 
mirror for a vehicle) or in 6-digit subheading 7009.92 (as a framed 
glass mirror other than a rear-view mirror for a vehicle). The 
framed glass mirror would be classified in subheading 7009.92 by 
application of GRI 1 pursuant to GRI 6. 


EXAMPLE 2: A set consisting of a shovel, fork, and pick for use in 
gardening would be classified in heading 8201 as each article is spe- 
cifically provided for in the terms to that heading. Within heading 
8201, shovels are provided for in subheading 8201.10, forks in sub- 
heading 8201.20, and picks in subheading 8201.30. Consequently, 
one would need to resort to GRI 3 pursuant to GRI 6 in order to 
classify the set at the subheading level within heading 8201. That 
is, one would need to determine which of the three articles imparts 
the essential character to the set pursuant to GRI 3 (b). If no one 
article is found to impart the essential character to the set, then one 
would classify the set under subheading 8201.30 because the sub- 
heading number for that article occurs last in numerical order as 
provided for in GRI 3 (c). 


As evident from the above discussion, the GRIs provide that goods 
must first be classified by heading level, and only after the appropriate 
heading has been determined, then by equal subheading levels (first by 
five-digit and then by six-digit international levels) within that hea- 
ding. When considering the appropriate classification at a particular 
subheading level, no consideration should be given to any of the terms 
of any lower-level subheading (as the analysis at each subheading level 
should be conducted without consideration of the terms of any lower- 
level subheading provision). This step-by-step analysis applies without 
exception throughout the Harmonized System (and throughout any na- 
tional subheading levels as found in a particular country’s Harmonized 
System-based tariff system). 


EXTRINSIC INTERPRETATIVE AIDS 


In interpreting the Harmonized System, one may at times need to re- 
sort to extrinsic interpretative aids. Chief among them are (1) The Har- 
monized Commodity Description and Coding System Explanatory Notes 
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(usually referred to as E.N. or Explanatory Notes)’ and (2) the Harmo- 
nized System Compendium of Classification Opinions. 


(1) EXPLANATORY NOTES 


The Explanatory Notes represent the official interpretation of the 
Customs Cooperation Council (hereafter referred to as the “World Cus- 
toms Organization”) on the scope of each heading of the Harmonized 
System at the international level. As such, they are intended to be appli- 
cable at the 4-digit (heading) numerical code level, and sometimes at the 
6-digit (subheading) numerical code level. At times, however, the Ex- 
planatory Notes may provide guidance at the national numerical code 
level (i.e., beyond the 6-digit numerical code level) in a contracting 
party’s tariff system. 

Although they are neither legally binding on the contracting parties 
to the Harmonized System Convention nor considered to be dispositive 
in the interpretation of the Harmonized System, the generally accepted 
view is that the Explanatory Notes should be consulted for guidance and 
considered as persuasive authority in interpreting the Harmonized 
System (although some countries may treat the Explanatory Notes as 
having the same legal authority as the legal text of the Harmonized Sys- 
tem). The Explanatory Notes are periodically amended by the Harmo- 
nized System Committee (which is a committee of the World Customs 
Organization that is charged with interpreting and maintaining the 
Harmonized System—see discussion below). All such amendments to 
the Explanatory Notes are periodically published by the World Customs 
Organization as amending supplements to that document. 


40.10 CONVEYOR OR TRANSMISSION BELTS OR BELT- 


ING, OF VULCANISED RUBBER. 
Conveyor belts or belting: 


4010.11 Reinforced only with metal 

4010.12 Reinforced only with textile materials 
4010.13 Reinforced only with Plastics 

4010.19 Other 


7 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché 30, B-1210 Brus- 
sels, Belgium. 
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Section Vil 
40.10, 


This heading. covers conveyor or transmission belts and belting, wholly of vulcanised rubber, 
or of textile fabric impregnated, coated, covered or laminated with rubber or made from textile 
yarn or cord impregnated, coated, covered or sheathed with rubber (see Note 8 to this Chapter). 


lt also covers belts or belting of vulcanised rubber reinforced with glass fibre fabric or glass 
fibres or with cloth of metal wire. 


Belts and belting (other than belts or belting wholly of vuleanised rubber) gencrally consist of 
a carcass made up of severa! layers of fabnc, whether or not rubberised (e.g..warp and weit 


fabric, knitted or crocheted fabric, laycrs of paraliclised yarns) or of steel cable or strip which 
is wholly covered with vulcanised rubber. 


The heading includes belting in the Icngth (for subscquent cutting to length) as well as belts 


already cui to length (whether or not joined end to end or fitted with fasteners); it also covers 
endless belts 


All these goods may be of rectangular. trapezoidal (V-belts and V-belting), circular or other 
cross-section. 


Belts or belting of trapezoidal cross-section are those products having one or morc “ VY ” shapes 
in cross-section. The “ V ” surfaces are designed to provide good wed zing action and minimum 
slippage along the sides of the sheave. The category includes, eg. bole or belting having a 
cross-section with : 


(A) A single trapezoidal shape. Qw 
(B) ‘Trapezoidal shapes on opposite sides. SSS 


- ae 


be 
(C) Two or more trapezoidal shapes on the samc side. Y . 


Grooves (whether moulded or cut) in V-belts or belting reduce bending stress and help 
dissipate the heat from rapid flexing; this is especially important on drives where the belis run 
over small sheaves at high speeds. These grooves, which arc present in only certain types of 
V-belts or V-belting, do not affect classification. 


Synchronous belts (see illustration) are designed to transmit power while muintaining a 
constant rotational relationship between sheaves. The completed product is often simply referred 
10 as a liming belt. Notches, usually on the inner surface of the belt, are provided to operatic 


smoothly with notched sheaves. Synchronous belts or belting do not have a trapezoidal cross- 
section. 


Belts of this heading may be presented in the form of a sleeve (tube) from which finished items 
can be cut, this presentation does not affect clussification. 


Excerpts from the Explanatory Notes © 1996 Customs Co-operation Council (WCO) 


The Explanatory Notes are published both in English and in French 
(which are the two official languages of the World Customs Organiza- 


tion). The most recent edition of the Explanatory Notes is the second 
edition. It was published in 1996. 


(2) COMPENDIUM OF CLASSIFICATION OPINIONS 


The Harmonized System Compendium of Classification Opinions is a 
collection of decisions issued by the Harmonized System Committee. 
The decisions usually result from classification problems raised by or 
disputes between customs administrations. 

All classification decisions issued as classification opinions by the 
Harmonized System Committee are periodically published by the 
World Customs Organization as amending supplements to the Compen- 
dium of Classification Opinions. The Compendium of Classification 
Opinions is published both in English and in French. 
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AVAILABILITY OF THE EXPLANATORY NOTES & THE COMPENDIUM 


The Explanatory Notes and the Compendium of Classification Opin- 
ions are available for sale by the World Customs Organization, Publica- 
tions Department, Rue du Marché 30, B 1210, Brussels, Belgium. 
Further information on WCO publications is available from the WCO 
web site: http://www.wcoomd.org 

The WCO Publications Department may be contacted as follows: 


Telephone number: 322-209-9504 
Facsimile number: 322-209-9490 
E-mail address: Publications@wcoomd.org 


AMENDMENT AND MAINTENANCE PROCEDURES AND 
DISPUTE SETTLEMENT 


For an international tariff system to remain viable and current, 
mechanisms must exist for amending and maintaining it and for set- 
tling disputes arising from its use. The Harmonized System Conven- 
tion provides for the amendment and maintenance of the Harmonized 
System and for the settlement of classification disputes between con- 
tracting parties to that convention. 


AMENDMENT AND MAINTENANCE PROCEDURES 
HARMONIZED SYSTEM COMMITTEE 


As noted above, there exists a committee of the World Customs Orga- 
nization that is known as the Harmonized System Committee (“HSC”). 
Article 6 of the Harmonized System Convention establishes the HSC. 
The HSC is composed of representatives of the contracting parties to 
the Harmonized System Convention and members of the World Cus- 
toms Organization who are not contracting parties to the Harmonized 
System Convention. It may also be composed of representatives of 
states which are not members of the World Customs Organization, rep- 
resentatives of any relevant intergovernmental or other international 
organizations, and any experts whose participation is considered desi- 
rable. The HSC meets twice a year at the World Customs Organization’s 
headquarters in Brussels, Belgium. Questions submitted for consider- 
ation by the HSC are decided by vote after discussion and debate. Only 
contracting parties to the Harmonized System Convention have the 
right to vote. 

The HSC’s responsibilities include issuing classification decisions 
under the Harmonized System. Classification questions presented for 
consideration by the HSC are usually the result of classification prob- 
lems raised by or disputes between customs administrations. Classifica- 
tion decisions require a simple majority vote. They may take one or 
more of the following forms: (1) mention of the decision in the report of 
the session of the HSC (which occurs with every classification decision); 
(2) issuance of aclassification opinion for inclusion in the Compendium 


of Classification Opinions; or (3) an amendment to the Explanatory 
Notes. 
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The HSC also considers amendments to the legal text of the Harmo- 
nized System. Such amendments require atwo-thirds majority vote. All 
proposed amendments to the Harmonized System, however, must first 
be adopted and recommended to the contracting parties to the Harmo- 
nized System Convention by the Council (which is the executive or gov- 
erning body of the World Customs Organization and is composed of 
representatives of the members of the World Customs Organization) 
before the amendments can go into effect. It should be noted, however, 
that a contracting party may stop the entering into force of an amend- 
ment recommended by the Council. This is done by the contracting 
party entering a reservation against the amendment with the Secretary 
General of the World Customs Organization within six months of the 
date on which the Secretary General has notified the contracting par- 
ties of the amendment. 

Each session of the HSC is preceded by a meeting of a “working 
party.” That party examines the language of proposed amendments and 
classification opinions that were approved in principle by the previous 
session of the HSC. The language of all amendments and opinions ex- 
amined by a working party are sent to the HSC for review and final ap- 
proval. 

The United States actively participates in the sessions of the HSC. In 
accordance with section 1210 of the Omnibus Trade and Competitive- 
ness Act of 1988 (Public Law 100-418) (19 U.S.C. § 3010), the Depart- 
ment of the Treasury, represented by the U.S. Customs Service, the 
Department of Commerce, represented by the Census Bureau, and the 
US. International Trade Commission, jointly represent the U.S. Gov- 
ernment at the sessions of the HSC. See also 53 Fed. Reg. 45646 (Novem- 
ber 10, 1988). The U.S. Customs Service representative serves as the 
head of the U.S. delegation to the HSC. 


HARMONIZED SYSTEM REVIEW SUBCOMMITTEE 


In order to ensure that the Harmonized System continues to remain 
current, the Harmonized System Review Subcommittee (“RSC”) was 
created as a subcommittee of the HSC. The RSC is responsible for peri- 
odically reviewing the Harmonized System and proposing amendments 
to the legal text that reflect changes in technology and in patterns of in- 
ternational trade. The RSC is composed of the same representatives as 
the HSC (see above discussion). As with the HSC, the RSC meets twice a 
year at the World Customs Organization’s headquarters in Brussels, 
Belgium. 

The RSC works by consensus. If no consensus can be reached on a 
particular matter, then the differing views with their supporting ratio- 
nales are reported to the HSC. All amendments propcsed by the RSC 
must be referred to the HSC for approval. Those amendments approved 
by the HSC, as indicated above, must still be adopted and recommended 


to the contracting parties to the Harmonized System Convention by the 
Council before they can go into effect. 
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The United States actively participates in the sessions of the RSC. In 
accordance with section 1210 of the Omnibus Trade and Competitive- 
ness Act of 1988 (Public Law 100-418)(19 U.S.C. § 3010), the Depart- 
ment of the Treasury, represented by the U.S. Customs Service, the 
Department of Commerce, represented by the Census Bureau, and the 
U.S. International Trade Commission, jointly represent the U.S. 
government at the sessions of the RSC. See also 53 Fed. Reg. 45646 (No- 
vember 10, 1988). The U.S. International Trade Commission represen- 
tative serves as the head of the U.S. delegation to the RSC. 


SCIENTIFIC SUBCOMMITTEE 


The HSC is often assisted in its technical work by the Scientific Sub- 
committee (“SSC”). The SSC is an advisory body of the World Customs 
Organization for questions involving chemical or other technical or 
scientific matters. It is principally composed of laboratory personnel 
from member administrations. The SSC assists the HSC by providing 
technical advice on questions the HSC has referred to it. The SSC usual- 
ly meets once a year at the World Customs Organization’s headquarters 
in Brussels. The United States actively participates in the sessions of 
the SSC. The U.S. Department of the Treasury, represented by the U.S. 
Customs Service, represents the U.S. government at the sessions of the 


SSC. 


SECRETARIAT AND NOMENCLATURE & 
CLASSIFICATION SUB-DIRECTORATE 


The World Customs Organization has a staff known as the “Secretar- 
iat.” It consists of permanent personnel and experts recruited from 
member administrations (who are appointed for set terms). Nomencla- 
ture and classification matters are handled within the Secretariat by 
the “Nomenclature and Classification Sub-Directorate” of the Tariff 
and Trade Affairs Directorate. Its duties include organizing the meet- 
ings of the HSC, RSC and SSC (which includes preparing the working 
documents and reports for the meetings) and providing informal advice 


to customs administrations on the Harmonized System classification of 
merchandise. 


DISPUTE SETTLEMENT 


Article 10 of the Harmonized System Convention sets forth the pro- 
cedures for the settlement of classification disputes between contract- 
ing parties. Under Article 10, parties are initially required to attempt to 
settle the matter between themselves. When attempting to so settle 
such a dispute, the parties may seek the informal views of the World 
Customs Organization’s Secretariat. 

If the parties cannot resolve the dispute through bilateral discus- 
sions, then the matter may be submitted for a decision by the HSC. Un- 
less the parties involved agree otherwise, a classification decision by the 
HSC is not legally binding on the parties. 





208 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


Disputes may also be referred by the HSC to the Council which will 
make recommendations in conformity with item (e) to Article ITI to the 
Convention establishing the Customs Cooperation Council. 


HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES 


The United States, in implementing its obligations under the Harmo- 
nized System Convention, adopted and incorporated into its national 
customs tariff system the “core” Harmonized System. As indicated 
above, the U.S. customs tariff system is known as the Harmonized Tariff 
Schedule of the United States (“HTSUS”). The HTSUS went into effect 
on January 1, 1989, pursuant to section 1204 of the Omnibus Trade and 
Competitiveness Act of 1988 (Public Law 100-418, August 23, 1988) (19 
U.S.C. § 3004) and Presidential Proclamation 5911 (November 19, 
1988) (53 Fed. Reg. 47413, November 22, 1988). It replaced the Tariff 
Schedules of the United States (which had been in effect since August 
31, 1963). Merchandise imported into the United States is classified un- 
der the HTSUS. 


HTSUS STRUCTURE 
In adopting and incorporating the Harmonized System, the legal text 
ofthe HTSUS consists of (1) the General Notes (which contain informa- 
tion relating to matters such as the territory covered by the schedule, 
terminology used in the schedule, special tariff programs, and the like); 


(2) the General Rules of Interpretation; (3) the Additional U.S. Rules of 
Interpretation (see discussion below); (4) all product categories set 
forth in 22 sections and 99 chapters that are designated by 4-digit, 
6-digit, and 8-digit code numbers together with tariff rates and other 
treatment and Harmonized System section and chapter notes and Addi- 
tional U.S. Notes (which are legal notes that provide definitions or in- 
formation on the scope of the pertinent provisions or set additional 
requirements for classification purposes); and (5) appendices for cer- 
tain chemicals, pharmaceuticals, and intermediate chemicals for dyes. 
The above-mentioned items are considered to be statutory provisions of 
law for all purposes. See Sections 1204(a) and 1204(c) of the Omnibus 
Trade and Competitiveness Act of 1988 (19 U.S.C. § 3004). 

In addition to the above-mentioned items, also included in the 
HTSUS, but not part of the legal text, are the statistical annotations, 
notes, annexes, suffixes, units of quantity, and other material formu- 
lated under section 484(f) of the Tariff Act of 1930 (19 U.S.C. § 1484 (f)) 
as well as the table of contents, footnotes, index, and other matters in- 
serted for ease of reference. 

As discussed above, chapters 98 and 99 were reserved in the Harmo- 
nized System, at the international level, for national use by individual 
countries in the coding of provisions other than according to the terms 
of the Harmonized System legal text (or nomenclature). Section XXII of 
the HTSUS consists of those two chapters. Chapter 98 contains special 
classification provisions permitting, in special circumstances, the duty 
free entry or partial duty free entry of goods that would otherwise be 
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subject to duty. On the other hand, chapter 99 contains provisions that 
reflect legislation and executive and administrative actions pursuant to 
duly constituted authority under which (1) one or more of the provi- 
sions of chapters 1 through 98 are temporarily amended or modified or 
(2) additional duties or other import restrictions as imposed by, or pur- 
suant to, collateral legislation. 

As shown above, the tariff and tariff-related provisions (e.g., numeri- 
cal codes and articles descriptions) of the HTSUS are presented in the 
body of the schedule in a tabular format containing several columns. In 
those columns are contained the headings, subheadings, statistical an- 
notations, article descriptions, units of quantity and rates of duty. The 
first column is entitled “Headings/Subheadings.” This column con- 
tains the 4-digit, 6-digit and 8-digit numbers assigned to the class of 
goods described in the third column (i.e., article descriptions). The 
4-digit number is defined as a “heading,” and the 6-digit and 8-digit 
numbers are defined as “subheadings.” As indicated above, the 4-digit 
and 6-digit numbers are part of international Harmonized System 
whereas the 8-digit number is part of the national HTSUS. The legal 
text of the HTSUS extends only up to the 8-digit level. Tariff-rate lines 
are found only at the 8-digit level or line. 

The second column is entitled “Stat. Suffix” for “Statistical Suffix.” 
Some tariff-rate lines are annotated to permit the collection of trade 
data on narrower classes of merchandise. This is done by the addition of 
two or more digits to the 8-digit legal numerical code. The result is a 
10-digit “statistical-reporting number.” If no two-digit annotations ex- 
ist for a tariff-rate line, then two additional zeroes are added onto the 
8-digit legal numerical code. All merchandise falling within the 10-digit 
statistical-reporting numbers ofa particular 8-digit legal provision re- 
ceives the same rate of duty as provided for in that 8-digit provision. The 
10-digit statistical-reporting numbers are for the collection of statisti- 
cal data only and are not part of the legal text of the HTSUS (and thus 
cannot be cited as authority for the classification of merchandise). 

The third column is entitled “Article Description.” Within this col- 
umn are detailed descriptions of goods falling under each heading, sub- 
heading, and statistical-reporting number. As indicated below, goods 
are classified under a particular heading or subheading by application 
of the GRIs, and in some instances, by application of the Additional US. 
Rules of Interpretation. 

The fourth column is entitled “Unit of Quantity.” Under this column 
is the unit of measure in which goods are to be reported for statistical 
purposes. These units are administratively determined under section 
484(f) of the Tariff Act of 1930 (19 U.S.C. § 1484(f)). These same units 
may also be used to assess rates of duty for particular goods. Also, in 
some instances, two or three different figures in different units must be 
reported. The second unit of quantity in such instances is frequently 
used to administer a measure regulating imports (e.g., quotas). If the 
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letter “X” appears in this column, only the value of the shipment must 
be reported. 


Harmonized Tariff Schedule of the United States 


(2001) (Rev. 1) 
Annotated for Statistical Reporting Purposes 


: 
Article Description 
Quanity 


4010 Conveyor or transmission belts or belting, of 
vulcanized rubber: 
Conveyor belts and belting: 
4010.11.00 Reinforced only with metal . 


4010.12 Reinforced only with textile 

materials: 

4010.12.10 With textile components in 
which vegetable fibers 
predominate by weight over 
any other single textile fiber . . . 


With textile components in 
which man-made fibers 
predominate by weight over 
any other single textile fiber: 
4010.12.50 Of a width exceeding 
Free (A,CA,E, 
IL,J,MX) 
4010.12.55 WE cn tiedeckaescasa’ , Free (A,CA,E, 
IL,J,MX) 
4010.12.90 Free (A+,CA, 
D,E,IL,J) 
0.4%MX 
4010.13.00 Reinforced only with plastics ...... i Free (A,CA,E, 


TL,J,MX) 
4010.19 Other: 


Combined with textile 
materials: 
4010.19.10 With textile components 
in which vegetable fibers 
predominate by weight 
over any other single 
textile fiber : Free (A,CA,E, 


IL,J,MX) 
With textile components 


in which man-made fibers 
predominate by weight 
over any other single 
textile fiber: 
4010.19.50 Of a width exceeding 
Free (A*,CA, 


E,IL,J,MX) 
4010.19.55 Free (A,CA,E, 


IL,J,MX) 
4010.19.80 Free (A+,CA, 
D,E,IL,J) 
0.4%MX 
Free (A,CA,E, 
IL,J,MX) 


Excerpts from Harmonized Tariff Schedule of the U.S. 


The final three columns appear together under a superior heading 
entitled “Rates of Duty.” The rates of duty in that column apply to goods 
imported into the customs territory of the United States (which is 
stated in HTSUS General Note 2 to include “only the States, the Dis- 
trict of Columbia and Puerto Rico”). The column designated number 1 


4010.19.90 
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is divided into two subcolumns: “General” and “Special.” Under the 
General subcolumn are rates of duty for countries qualifying for most- 
favored-nation, or normal trade relations (“NTR”) status. Most goods 
imported into the United States receive the general rate of duty. 

Under the Special subcolumn are found the rates of duty for certain 
preferential tariff programs (which are designated by alphabetic sym- 
bols and discussed in HTSUS General Note 3). The preferential rates 
afforded under these programs are generally designed to encourage eco- 
nomic stability and development in certain developing countries (e.g., 
Caribbean Basin Initiative); to promote trade in a particular industry 
(e.g., the automotive industry through the United States-Canada Auto- 
mobile Agreement); or to permit market integration through free trade 
areas (e.g., North American Free Trade Agreement). 

The rates of duty in column 2 apply to products, whether imported 
directly or indirectly, of certain countries and areas designated in 
HTSUS General Note 3. The countries and areas listed in General Note 
3 are ones to whose goods the United States has decided not to extend 
NTR status. The rates of duty under column 2 are generally substan- 
tially higher than the general or NTR rates of duty under column 1. 


INTERPRETATION OF THE HTSUS 
The tariff classification of merchandise under the HTSUS is gov- 


erned by the principles set forth in the GRIs (and applied as discussed 
above) and, in the absence of special language or context which requires 
otherwise, then by the “Additional U.S. Rules of Interpretation”: 


ADDITIONAL U.S. RULES OF INTERPRETATION 


1. In the absence of special language or context which 
otherwise requires: 

(a) a tariff classification controlled by use (other than ac- 
tual use) is to be determined in accordance with the use in 
the United States at, or immediately prior to, the date of 
importation, of goods of that class or kind to which the im- 
et goods belong, and the controlling use is the princi- 
pal use; 

(b) a tariff classification controlled by the actual use to 
which the imported goods are put in the United States is 
satisfied only if such use is intended at the time of importa- 
tion, the goods are so used and proof thereof is furnished 
within 3 years after the date the goods are entered;® 

(c) a provision for parts of an article covers products 
solely or principally used as a part of such articles but a 
provision for “parts” or “parts and accessories” shall not 


prevail over aspecific provision for such part or accessory; 
and 


8 For the general conditions that must be satisfied when the tariff classification of a product is controlled by the 
“actual use” of the product, see 19 CFR §§ 10.131 to 10.139. 
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(d) the principles of section XI regarding mixtures of two 
or more textile materials shall apply to the classification of 
goods in any provision in which a textile material is named. 


As indicated previously, the GRIs and the Additional U.S. Rules of In- 
terpretation are part of the legal text of the HTSUS and are considered 
to be statutory provisions of law for all purposes. See Sections 1204(a) 
and 1204(c) of the Omnibus Trade and Competitiveness Act of 1988 (19 
U.S.C. § 3004). 


RATES OF DUTY 


All goods imported into the United States are subject to duty or duty 
free entry in accordance with their classification in the HTSUS. There 
are three types of rates of duty that may be assessed on goods imported 
into the United States: ad valorem, specific, or compound (or mixed). 
An ad valorem rate of duty is a percentage of the dutiable or customs 
value of the merchandise. (This is the rate of duty most often applied in 
the HTSUS.) A specific rate of duty is a specified amount per unit of 
weight or other measure of quantity (e.g., 10 cents per pound or 5 cents 
per dozen). Finally, acompound (or mixed) rate of duty is acombination 
of both an ad valorem rate of duty and a specific rate of duty (e.g., 5 per- 
cent ad valorem plus 10 cents per pound). 


MAINTENANCE OF THE HTSUS 


In order to remain viable and current, legal procedures exist for mod- 
ifying the HTSUS under the Omnibus Trade and Competitiveness Act 
of 1988 (“OTCA”). Under the OTCA, the President is authorized to pro- 
claim modifications to the HTSUS as are necessary or appropriate 
(which includes modifications made on the recommendation of the U.S. 
International Trade Commission as indicated below). See sections 
1204(b) and 1206(a) of the OTCA (19 U.S.C. §§ 3004, 3006). These modi- 
fications are considered to be statutory law for all purposes. See section 
1204(c) of the OTCA (19 U.S.C. § 3004). As part of the modification pro- 
cess, the U.S. International Trade Commission (“ITC”) is charged with 
the responsibility of keeping the HTSUS under continuous review and 
periodically recommending to the President amendments that have 
been recommended by the World Customs Organization (see above dis- 
cussion on amending the Harmonized System) or modifications that 
the ITC believes are necessary or appropriate. See section 1205 of the 
OTCA (19 U.S.C. § 3005). Additionally, the ITC is charged with the re- 
sponsibility of compiling and publishing, at appropriate intervals, and 
keeping up to date, the HTSUS and related materials. See section 1207 
of the OTCA (19 U.S.C. § 3007). Pursuant to this responsibility, the ITC 
periodically issues new editions of the HTSUS (as well as supplements 
as are necessary). 


AVAILABILITY OF THE HTSUS IN PAPERBACK AND CD-ROM 


Copies of the HTSUS are available for sale in paperback and on CD- 
ROM by the Superintendent of Documents, U.S. Government Printing 
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Office, PO. Box 371954, Pittsburgh, PA 15250-7954. GPO Telephone 
number: 202-512-1800. GPO Facsimile number: 202-512-2250. 
GPO’s web site is at: http://www.access.gpo.gov/su_docs/ 


AVAILABILITY OF THE HTSUS ON THE INTERNET 
For convenience, the HTSUS is available in a variety of formats (in- 
cluding a searchable data base) on the U.S. International Trade Com- 
mission’s web site: http://www.usitc.gov or through a link from the U.S. 
Customs Service web site: http://www.customs.gov which has other 
items of interest to exporters and to importers. 


ISSUANCE OF CLASSIFICATION RULINGS BY THE 
U.S. CUSTOMS SERVICE ON PROSPECTIVE IMPORTATIONS 
As explained in the introduction, it is now the responsibility of the 
importer of record to classify and value the goods using “reasonable 
care.” In order to meet the reasonable care requirement, a person may 
use the services of an expert or seek a ruling from U.S. Customs. 
Under Part 177 of title 19 of the Code of Federal Regulations (19 CFR 
Part 177), interested persons may obtain a binding tariff classification 
ruling on prospective importations into the United States under chap- 
ters 1 through 97 of the HTSUS by submitting a written request to: 
Director, National Commodity Specialist Division, 
U.S. Customs Service, Attn: Classification Ruling Requests, 
6 World Trade Center, 
New York, NY 10048. 


The ruling will be binding at all ports of entry unless modified or re- 
voked by the U.S. Customs Service Office of Regulations and Rulings, 
pursuant to 19 U.S.C. §1625. 

Any person intending to export merchandise to the United States or 
to import merchandise into the United States may seek a pre-importa- 
tion ruling from the U.S. Customs Service in order to avoid classifica- 
tion problems or difficulties concerning their merchandise. 

The following information must be submitted as part of a pre-im- 
portation ruling request: 

e The names, addresses and other identifying information of all 
interested parties (if known) and the manufacturer identifica- 
tion code (if known). 

The name(s) of the port(s) in which the merchandise will be en- 
tered (if known). 

A description of the transaction, for example, a prospective im- 
portation of (merchandise) from (country) 

A statement that there are, to the best of the exporter’s or im- 
porter’s knowledge, no issues concerning the commodity for 
which a ruling is sought pending before the U.S. Customs Ser- 
vice (including by any U.S. Customs Service field office or at 
any port of entry) or before any court (including the U.S. Court 
of International Trade and the U.S. Court of Appeals for the 
Federal Circuit). 
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A statement indicating whether classification advice has been 
previously sought from the U.S. Customs Service concerning 
the commodity for which aruling is sought, and ifso, then from 
whom and what advice was rendered, if any. 


Ruling requests must contain sufficient information to enable the 
U.S. Customs Service to determine the proper tariff classification of the 


merchandise. Accordingly, ruling requests should include the following 
information: 


e Acomplete and detailed written description of the goods. Sam- 
ples (if practical), list of ingredients and percentages thereof, 
sketches, diagrams, or other illustrative material should be 
submitted with the request if useful in supplementing the 
written description. 

Cost breakdowns of component materials or parts and their 
respective quantities shown in percentages of the goods, if pos- 
sible. 

A description of the principal use of the goods, as aclass or kind 
of merchandise, in the United States. 

Information as to the commercial, scientific, technical or com- 
mon name or designation of the merchandise (or as otherwise 
may be applicable). 

Any other information or materials that may be pertinent or 
required for classifying the merchandise. 


Individual ruling requests must be limited to a maximum of 5 mer- 
chandise items which all must be of the same class or kind (e.g., a re- 


quest concerning textile articles may not include items such as 
footwear). 


FOIA AND INFORMATION SUBMITTED FOR A RULING REQUEST 


As ageneral rule, no part ofa ruling is deemed to constitute privileged 
or confidential commercial or financial information or trade secrets un- 
less confidentially was requested and granted as provided for in 19 CFR 
Part 177. Pursuant to 19 U.S.C. § 1625, rulings are published electroni- 
cally (see below). Information submitted to the U.S. Customs Service as 
part of a ruling request may be disclosed or withheld in accordance with 
the provisions of the Freedom of Information Act, as amended. See 5 
U.S.C. § 552 and 19 CFR Part 177. 


ADMINISTRATIVE APPEAL RIGHTS AND PROCEDURE 


A recipient of a pre-importation ruling from the National Commodi- 
ty Specialist Division (or a Port) who disagrees with the classification 
decision contained in the ruling may seek an administrative review of 
the decision from the Director, Commercial Rulings Division, Office of 
Regulations and Rulings, U. S. Customs Service, 1300 Pennsylvania 
Avenue, N.W., 3rd Floor, Washington, D.C. 20229. A request for an ad- 
ministrative review of a classification decision contained in a pre-im- 
portation ruling must be in writing and must set forth the basis for 
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disagreement with the decision and provide all information and materi- 
als necessary to conduct a proper and complete review. 


AVAILABILITY OF CLASSIFICATION RULINGS ISSUED BY THE 
U.S. CUSTOMS SERVICE 


Administrative classification rulings issued by the U.S. Customs Ser- 
vice under the HTSUS are available (and searchable) free of charge 
from the U.S. Customs Service’s web site: http://www.customs.gov. The 


rulings are also available from various commercial sources. 


List OF COUNTRIES, TERRITORIES AND CUSTOMS AND 
ECONOMIC UNIONS USING THE HARMONIZED SYSTEM 


Acceptance (i.e., Contracting Party to the Harmonized System Convention) 


SITUATION AS OF 24 NOVEMBER 2000 


Indicates application only 


Some members are Contracting Parties to the Harmonized System Convention 


Albania 
Algeria 
Antigua & Barbuda 
Argentina 
Australia 
Austria 
Azerbaijan 
Bahamas 
Bahrain 
Bangladesh 
Barbados 
Belarus 
Belgium 
Belize 

Benin 
Bermuda 
Bolivia 
Botswana 
Brazil 

Brunei Darussalam 
Bulgaria 
Burkina Faso 
Cameroon 
Canada 

Cape Verde 


Central African Rep. 


Chad 

Chile 

China 
Colombia 
Comoros 
Congo (Dem.Rep.of) 
Congo (Rep. of) 
Cook Islands 
Costa Rica 
Céte d’Ivoire 
Croatia 

Cuba 


HEM MM EMM EME EM EEE HEHEHE KEE KK ttt HH TH 


Cyprus 

Czech Republic 
Denmark 
Djibouti 
Dominica 
Dominican Rep. 
Ecuador 


Egypt 
Ef Salvador 


Equatorial Guinea 
Estonia 
Ethiopia 

Fiji 

Finland 
France 

Gabon 
Gambia 
Germany 
Ghana 

Greece 
Grenada 
Guatemala 
Guinea 
Guinea Bissau 
Guyana 

Haiti 
Honduras 
Hong Kong, China 
Hungary 
Iceland 

India 
Indonesia 
Iran 

Ireland 

Israel 

Italy 

Jamaica 
Japan 


AMEE EE EEE MEM MEM MEM EM EEE EMH EK KM ET 


Jordan 
Kazakhstan 
Kenya 
Kiribati 
Korea (Rep.) 
Kuwait 
Latvia 
Lebanon 
Lesotho 
Libyan Arab 
Jamahiriya 
Liechtenstein 
Lithuania 
Luxembourg 
Macedonia (FYR of) 
Macau, China 
Madagascar 
Malawi 
Malaysia 
Maldives 
Mali 
Malta 
Mauritania 
Mauritius 
Mexico 
Mongolia 
Morocco 
Mozambique 
Myanmar 
Namibia 
Netherlands 
Nepal 
New Caledonia 
(Fr. Terr.) 
New Zealand 
Nicaragua 
Niger 
Nigeria 


+++K tue tut 


MEM EM EEE EME EEE EM HEHEHE KT 


++xu +m 
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Niue 

Norway 

Pakistan 

Panama 

Papua New Guinea 

Paraguay 

Peru 

Philippines 

Polan 

Polynesis 
(French Terr.) 

Portugal 

Qatar 

Romania 

Russia 

Rwanda 

Saint Kitts and 
Nevis 

Saint Lucia 

Saint Pierre and 
Miquelon (Fr. 
Terr.) 

Saint Vincent and 
the Grenadines 

Saudi Arabia 

Senegal 

Sierra Leone 

Singapore 

Slovakia 

Slovenia 

Solomon Islands 


+e +eMK +++ 


++eue th 


OM 


* 


MMH E+E 


Switzerland 
Syrian Arab Rep. 
anzania 
Thailand 
Togo 
Tonga 
Trinidad and 
Tobago 
Tunisia 
Turkey 
ES 
da 
Ukrkine 
United Arab 
Emirates 
United Kingdom 
United States 
Uruguay 
Uzbekistan 
Vanuatu 
Venezuela 
Viet Nam 
Wallis and Futuna 
(Fr. Terr.) 


MEM EEM MEM ME EEM EE EH 


FEM EM E+ 


* 
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Yemen 
Zambia 
— 


Andean Community 
(CAN) 
Caribbean Comm. 
(CARICOM) 
Commonwealth of 
Independent 
States (CIS) 
Economic and 
Monetary 
Community of 
Central Africa 
(CEMAC) 
Economic 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 


or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: May 1997 
Revised: February 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat © portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 


your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The Port of Detroit and the National Commodity Specialist Division of the Of- 
fice of Regulations and Rulings have prepared this publication on Vehicles, 
Parts and Accessories Under the HTSUS as part of a series of informed com- 
pliance publications regarding the classification and origin of imported merchan- 
dise. We sincerely hope that this material, together with seminars and increased 
access to Customs rulings, will help the trade community to improve, as smoothly 
as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also for 
determining whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member of the Trade Community Should Know About Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes)! constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché, B-1210 Brussels, 
Belgium. 
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The HTSUS, is a rather intimidating piece of work. It is nearly four 
inches thick and has more than 10,000 different ten-digit tariff classifi- 
cations in it. 

Vehicles (other than railway or tramway rolling-stock) are provided 
for in Chapter 87. Many of the parts and accessories for such vehicles 
are also classifiable in Chapter 87, but there are many exceptions. 
Knowing which tariff classification applies to a given article is not as 
easy as one might think. For one thing, as mentioned above, there are 
General Rules of Interpretation (GRIs for short) listed in the front of 
the book which govern tariff classification. For another, the legal notes 
to Section XVII, which includes Chapter 87, exclude many items which 
would seemingly go there. 

The goal of this publication is to explain in simple layman’s language 
how such vehicles and their parts and accessories are classified so that 
importers, exporters, customs brokers and Customs officers will know 
how to classify them correctly. 

Before getting into specifics, however, a clarification of what consti- 
tutes a “vehicle” would appear to be in order. The term “vehicle” is de- 
rived from the Latin word “vehiculum.” It means a carriage or 
conveyance. The type of vehicles which go in Chapter 87 are, for the 
most part, those whose main function is to transport people or things 
from one place to another (three exceptions: tractors, special purpose 
motor vehicles and armored fighting vehicles). Mobile machines in 
which a propelling base forms an integral part of a machine designed 
for handling, excavating, etc. are not considered for tariff purposes to be 
vehicles of Chapter 87. Fork lift trucks, excavators, bulldozers, front 
end loaders and the like are classifiable in Chapter 84 along with other 
“Machinery and Mechanical Appliances.” 


THE HEADINGS OF CHAPTER 87 


Altogether there are sixteen different four-digit tariff headings or 
main groupings in Chapter 87. These are: 


8701 Tractors (other than tractors of heading 8709) 

8702 Motor vehicles for the transport of ten or more persons, 
including the driver 

8703 Motor cars and other motor vehicles principally de- 
signed for the transport of persons (other than those of 
heading 8702), including station wagons and racing 
cars 
Motor vehicles for the transport of goods 
Special purpose motor vehicles, other than those prin- 
cipally designed for the transport of persons or goods 
(for example, wreckers, mobile cranes, fire fighting ve- 
hicles, concrete mixers, road sweepers, spraying ve- 
hicles, mobile workshops, mobile radiological units) 
Chassis fitted with engines, for the motor vehicles of 
headings 8701 to 8705 
Bodies (including cabs), for the motor vehicles of head- 
ings 8701 to 870 
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Parts and accessories of the motor vehicles of headings 
8701 to 8705 
Works trucks, self-propelled, not fitted with lifting or 
handling equipment, of the type used in factories, ware- 
houses, am areas or airports for short distance trans- 
port of goods; tractors of the type used on railway 
station platforms; parts of the foregoing vehicles 

8710 Tanks and other armored fighting vehicles, motcerized, 
whether or not fitted with weapons, and parts of such 
vehicles 

8711 Motorcycles (including mopeds) and cycles fitted with 
an auxiliary motor, with or without side-cars; side-cars 

8712 Bicycles and other cycles (including delivery tricycles), 
not motorized 

8713 Invalid carriages, whether or not motorized or other- 
wise mechanically propelled 

8714 ante and accessories of vehicles of headings 8711 to 

71 

8715 Baby carriages (including strollers) and parts thereof 

8716 Trailers and semi-trailers; other vehicles, not mechani- 
cally propelled; and parts thereof 


For those concerned with things “automotive,” the principal head- 
ings of interest are 8701-8708. Heading 8701 covers all tractors except 
those of heading 8709 (the term “tractors” is defined in Note 2 to Chap- 
ter 87 as “vehicles constructed essentially for hauling or pushing anoth- 
er vehicle, appliance or load” and includes, in subheading 8701.20, road 
tractors which pull semi-trailers). Heading 8702 covers motor buses 
and coaches. Heading 8703 covers other vehicles for transporting 
people, like cars. Heading 8704 covers vehicles for transporting goods. 
Heading 8705 covers special purpose motor vehicles other than those 
principally designed for the transport of persons or goods (e.g. 
garbage trucks, even those with compactors, would go in 8704 if their 
principal function is to transport trash). It does not, however, cover self- 
propelled wheeled machines in which the chassis and the working ma- 
chine are specially designed for each other and form an integral 
mechanical unit (road graders go in Ch. 84). Heading 8706 covers chas- 
sis with engines for all the foregoing vehicles, but does not include chas- 
sis fitted with engines and cabs (they go in headings 8702-8704). 
Heading 8707 covers bodies, including cabs, for the foregoing vehicles. 
And lastly, heading 8708 covers parts and accessories for these motor 
vehicles. In general, articles are “parts” if they cannot be used on their 
own but must be combined with other articles to form goods capable of 
fulfilling an intended function; “accessories” are articles that are not 
needed to enable the goods with which they are used to fulfill their in- 
tended function. 

Pretty simple stuff, right? Wrong! As anyone who has followed the 
ups and downs of sport utility vehicle classification over the years 
knows, it’s not so easy sometimes to determine which heading a given 
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article should have for tariff purposes. If a multipurpose vehicle is suit- 
able for carrying both passengers and cargo, and has characteristics as- 
sociated with both cars and trucks, should it go in 8703 or 8704? U.S. 
Customs for many years considered two-door sport utility vehicles like 
the Nissan Pathfinder to be motor vehicles for the transport of goods, 
which made them subject to a 25% duty. This position was eventually 
overturned by the courts, however, and such vehicles are now classifi- 
able with motor cars and other motor vehicles principally designed for 
the transport of persons. 


Parts AND ACCESSORIES 
As complicated as vehicle classification can be, however, it’s usually 
much easier than trying to classify parts and accessories for them. For 
while heading 8708 reads “Parts and accessories of the motor vehicles of 
headings 8701 to 8708,” it does not cover all such parts. 
In order for motor vehicle parts or accessories to be classifiable under 
8708, they must satisfy all three of the following conditions: 


1. They must be identifiable as being suitable for use solely or 
principally with motor vehicles of heading 8701-8705. 
2. They must not be excluded by Section XVII, Note 2. 


3. They must not be more specifically provided for elsewhere in 
the HTSUS. 


As we said in the beginning, classification is governed by six GRIs. Of 
these, the most important is the first one. GRI 1 provides that classifica- 
tion shall be determined according to the terms of the headings and any 
relative section or chapter notes. If you can classify goods using it, there 
is no need to refer to the others which follow in sequential order. 

Since the provisions for motor vehicles in Chapter 87 are incorpo- 
rated in Section XVII of the HTSUS, the legal notes to that section are 
particularly important. It is from there, in fact, that the first two condi- 
tions given above are derived. The third condition is based on GRI 3(a) 
which states that when goods are classifiable under two or more head- 
ings, the heading which provides the most specific description shall be 
preferred. The Additional U. S. Rules of Interpretation, which follow 
the GRIs in the book, reinforce this principle by providing in paragraph 
1(c) that a provision for parts of an article covers products solely or 
principally used as a part of such articles, but a provision for “parts” or 
“parts and accessories” shall not prevail over a specific provision for 
such part or accessory. 

Unless one is dealing with parts which have multiple applications on 
motor vehicles of Chapter 87 and machines of Chapter 84, the first of 
these conditions is not likely to be a problem. Most parts used on cars 
and trucks are, after all, usually used only on motor vehicles—not other 
machines. The second condition, however, is another story. The exclu- 
sions listed in the notes to Section XVII are many and, to the untrained 
observer, easy to overlook. Among other things, these notes exclude all 
joints, washers or the like of any material; articles of vulcanized rub- 
ber other than hard rubber; parts of general use, as defined in Note 2 to 
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Section XV (whether made of base metal or plastic); and gears and other 
transmission equipment of heading 8483 which are integral compo- 
nents of engines or motors (clutches, gears, torque converters. Other 
vehicle transmission equipment of heading 8483 which is not an inte- 
gral component of engines or motors goes in 8708). 

In a similar vein, one must also keep in mind that some automotive 
parts and accessories which are specifically provided for in other chap- 
ters may still be classifiable in heading 8708 if they are excluded by oth- 
er section or chapter notes. One not only has to be aware of Section 
XVII’s notes, but those of other sections and chapters that might apply. 
Chapter 39, for example, has a note which excludes parts of vehicles of 
Section XVII. Consequently, a plastic hose or tube which is a finished 
auto part would go under 8708 rather than 3917 which is a specific pro- 
vision. 

It is also important to keep in mind that legal notes in one place may 
be offset in another section or chapter. The aforementioned Chapter 39 
legal note excluding parts of Section XVII vehicles does not mean that 
plastic gaskets or plastic mountings and fittings for doors, windows and 
coachwork go in 8708. Such articles are excluded from Chapter 87 by 
the exclusionary notes to Section XVII which cover “joints, washers or 
the like of any material” and “parts of general use.” 


Parts Or GENERAL USE 

The term “parts of general use,” incidentally, is one that is often mis- 
understood by importers and exporters who come across the phrase. 
Contrary to what a lot of people think, it does not mean “parts which 
have multiple applications” or “parts which have no principal use.” 
Made-to-order parts which are suitable for only one particular applica- 
tion and are not good for anything else can still be “parts of general 
use.” The term has avery precise legal definition which may be found in 
Note 2 to Section XV. For purposes of Section XVII, it means the follow- 
ing types of articles whether made ofiron or steel, some other base met- 
al, or plastic: 
I. Articles of heading: 


7307 Tube or pipe fittings (e.g. couplings, elbows, etc.) 


7312 Stranded wire, ropes, cables, slings and the like, not 
electrically insulated 


7315 Chain and parts thereof 
7317 Nails, tacks, drawing pins, corrugated nails, staples 
(other than those of heading 8305) and similar articles 
7318 Screws, bolts, nuts, coach screws, rivets, cotters, cotter 
pins, washers and similar articles 
II. Springs and leaves for springs, other than clock or watch springs 
III. Articles of heading: 


8301 Padlocks and locks; clasps and frames with clasps, in- 


Se locks; keys and parts of the foregoing ar- 
ticles 
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8302 Mountings, fittings and similar articles suitable for fur- 
niture, doors, windows, coachwork, trunks, chests, or 
the like; hat racks, hatpegs, brackets and similar fix- 
tures; castors; automatic door closers 
Photograph, picture or similar frames; mirrors; and 
parts thereof 
Clasps, frames with clasps, buckles, buckle clasps, 
hooks, eyes, eyelets and the like and parts thereof of a 
kind used for clothing, footwear, awnings, handbags, 
travel goods or other made up articles; tubular or bifur- 
cated rivets; beads and spangles 
Sign plates, name plates, address plates and similar 
plates, numbers, letters and other symbols, and parts 
thereof, except for those of heading 9405 (which covers 
illuminated signs, illuminated nameplates and the like, 
having a permanently fixed light source) 


PARTS PROVIDED FOR ELSEWHERE 


Of all the classification mistakes made by persons who are trying to 
classify auto parts using the HTSUS, the one most frequently encoun- 
tered by U.S. Customs import specialists has to do with the third condi- 
tion mentioned earlier—classifying parts and accessories under 
heading 8708 when they are more specifically provided for elsewhere 
(and there are no legal notes requiring that they go in Chapter 87). 
While a complete listing of all such parts is beyond the scope of this 
booklet, a partial list of some of the more common ones and their ap- 
propriate headings appears below: 


DESCRIPTION HTSUS 


Air conditioners 8415 


Alternators 
Antennas 
Antifreeze 
Batteries 


Bearings, ball and/or roller 
Bearing housings and housed bearings 
Bearings, plain shaft type 8483* 


Bodies (including cabs) 8707 
Bolts & other fasteners of steel 


Brake friction material & articles, not mounted, of asbes- 
tos, some other mineral substance, or cellulose 


Bushings (if plain shaft bearings) 
Cable, electrical 
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DESCRIPTION HTSUS 
Cable, non-electrical, of steel 7312 
Capacitors 8532 


| 
Camshafts & crankshafts 8483 
Carpets, tufted 5703 
Carpets, woven, not tufted or flocked 5702 


Chain of steel (including timing chain) 7315 
Chain sprockets - 8483* 
Chassis fitted with engine ] 2 
Cigarette lighters 

Circuit breakers 


Clamps of steel for hoses 


Clutch friction material & articles, not mounted, of asbes- 
tos, some other mineral substance, or cellulose 


5691 
Defrosters & demisters 8512 
e611 
Engines, diesel 8408 
Engines, gasoline 8407 
Engine parts, not provided for elsewhere 8409 
Filters 8421 
Fittings & mountings of base metal for doors & windows | 8302 


Fittings of steel for pipes & tubes 7307 


Flexible tubing of base metal 8307 
Flywheels 8483* 
Fuel injectors for gasoline engines 8481 
Fuel injectors for diesel engines 8413 





Fuses & similar electrical apparatus 


Gaskets, washers & other seals of asbestos 


8536 
9026 
6812 
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Gaskets, washers & other seals of plastic 3926 
Gaskets, washers & other seals of rubber 


Gaskets made of metal sheeting combined with other ma-| 8484 
terial or other layer(s) of metal 


Gasket kits with gaskets of dissimilar composition 8484 
Gears 8483* 


8511 
Handles & knobs of plastic 3926 
Handles & knobs of rubber 4016 
Harnesses, electrical 


Heaters, electrical 8516 


Hoists, jacks, winches & other lifting equipment 8425 


Horns & other sound or visual signaling equipment 8512 


Hoses of rubber 


Generators 


Hydraulic cylinders 
Integrated circuits 


Lenses of glass, signaling & optical 


Lighting equipment 8512 


Locks & keys 8301 
Magnets & electromagnetic articles 8 





Motors, electric 


[Nameplates, signplates, ee. ofbase metal ——~( 6510 
Nuts & other fasteners of steel 
e534 


Pulleys 8483 
Pumps for air 8414 
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DESCRIPTION HTSUS 
Pumps for liquids 8413 


Radios, with or without tape & CD players 


8527 


Rivets of base an bifurcated or tubular kind 
Screws & other fasteners of steel 


Seals of plastic 3926 


[Sealsofrubbr  s—(i‘—sSCdY of rubber 


[Sparkplugs ss a i sss—<—ssCC‘(zdC 


|4016 


Seats, cushions & other articles Sr furniture oo 
Shafts, transmission - 
[Sparkplugs st sti—(i‘i‘is;é™sS™~:~:SC 8D 


Speedometers & odometers 

Springs of steel 

Springs of copper 

Starter motors 

Studs & other fasteners of steel 
Switches & similar electrical apparatus 
Tape & CD players without a radio 
Thermostats, without valves 


Tool kits consisting of different kinds of hand tools 
Transformers, electrical 


Turbochargers 
Universal joints 


Voltage regulators 
Washers & other fasteners of steel 
Windshield window safety glass 


9029 


7318 


Windshield wipers 8512 


Wire & wiring sets, electrical 
Wrenches 





8544 
8204 


* Automotive parts provided for in heading 8483 are only classifiable 
there if they are integral parts of engines or motors. Clutches, torque 
converters and other power transmission equipment of 8483, which are 
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not integral parts of engines or motors, fall under heading 8708 per 
Note 2(e) to Section XVII and the Explanatory Notes to 8483. 

When consulting the above list, please keep in mind that it is being 
offered for reference purposes only and does not reflect the official posi- 
tion of how U.S. Customs thinks every part described should be classi- 
fied. A chassis fitted with an engine and acab, for example, is considered 
an unfinished vehicle rather than a chassis for purposes of 8706. Non- 
electrical steel cable of specific length and thickness which has special 
fittings and has assumed the character of articles of other headings may 
go in 8708 rather than 7312. Populated printed circuit boards, control 
modules and sensors which perform a measuring, checking, automatic 
regulating or controlling function with respect to liquids, gases, tem- 
perature, etc. may be classifiable under headings 9026-9032 rather 
than 8537. Valves are provided for in heading 8481, but intake and ex- 
haust “valves’ for internal combustion piston engines are classifiable 
under 8409 because they do not incorporate a valve body. Thermostats 
which consist of a valve are considered valves of 8481—not thermostats 
of 9032. Clutch facings containing mineral substances which are not 
the principal or fundamental substances do not have a basis of mineral 
substances and would fall under 8708 rather than 6813. Also, be aware 
that parts of parts are usually provided for within the same heading ora 
subsequent one in close proximity, but some components may be specif- 
ically provided for elsewhere or precluded by section or chapter notes 


(e.g. windshield wipers go in 8512, but the rubber refill blades for them 
go under 4016). 


Goon INVOICING Is ESSENTIAL 


Even if a person knows the GRIs like his own social security number 
and is aware of all the relevant legal and explanatory notes, classifica- 
tion is just guesswork if invoices do not give complete and accurate de- 
scriptions of what is being imported. This is especially true where there 
is a lack of uniformity between Customs and trade definitions. Fasten- 
ers are a good case in point. Many shippers of automotive parts consider 
just about any threaded fastener that can be used with a nut to be a 
“bolt.” To Customs and the fastener industry, however, a threaded fas- 
tener which is used with a nut may be a “screw” that has a duty rate 
which is more than eight times higher! According to the Explanatory 
Notes for heading 7318, a bolt is designed to engage in a nut, whereas 
screws for metal are more usually screwed into a hole tapped in the ma- 
terial to be fastened. Screws are therefore generally threaded through- 
out their length, whereas bolts usually have a part of the shank 
unthreaded. These are, however, just a few of the characteristics that 
need to be examined. Both Customs and the fastener industry rely on a 
whole series of primary and supplemental criteria to distinguish a bolt 
from a screw. 

Some other terms for auto parts that can be a problem because they 
are so vague are “actuator,” “bearing,” “gasket,” “seal,” “solenoid,” 
“valve,” and “washer.” Such descriptions by themselves are too broad to 
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classify the goods properly, and there is more than one classification and 
duty rate which could apply. Without more specific information, Cus- 
toms officers may assume the classification with the highest duty rate is 
the right one—to the detriment of the party paying the duties. Needless 
to say, it is to the shipper and importer’s advantage to make sure such 
articles are described fully enough to avoid further inquiries or unwar- 
ranted additional duty assessments from Customs. 


APTA AND NAFTA 


No discussion of automotive classification would be complete, of 
course, without some mention of the Automotive Products Trade Act 
(APTA) of 1965 and the North American Free Trade Agreement (NAF- 
TA) which went into effect on January 1, 1994. Under APTA, motor ve- 
hicles and original motor vehicle equipment which met the criteria for 
“Canadian articles” and fell in certain designated tariff provisions have 
been eligible for duty free entry. The eligible provisions are indicated in 
the HTSUS by a “B” in the Special Rates of Duty column. The rules of 
eligibility are far too complex to try to explain here, but are spelled out 
in detail in General Note 5 of the HTSUS and section 10.84, of the Cus- 
toms Regulations of the United States (title 19 Code of Federal Regula- 
tions, section 10.84). 

NAFTA is significant because it (1) reduced the rates of duty on origi- 
nating Canadian service parts which were not eligible for APTA be- 
cause they did not go into original equipment manufacture (OEM) use 
and (2) extended preferential trade benefits to Mexico. The letters “CA” 
in the Special Rates of Duty column of the HTSUS indicate the free or 
reduced rate that applies to “originating” Canadian parts, while a 
“MX” denotes the free or reduced rate that applies to Mexican parts 
which qualify. One major change under NAFTA is that non-originating 
articles can be exported to Canada for repairs or alterations and receive 
on their return duty-free treatment (if repaired or altered under war- 
ranty) or reduced FTA rates (if not covered by a warranty), regardless 
of their origin. Goods repaired or altered in Mexico, whether or not 
pursuant to a warranty, qualify for duty-free entry. No certificate of ori- 
gin is required, but the regulations require declarations from the per- 
son performing such repairs or alterations, and the owner, importer, 
consignee or an agent thereof to substantiate the facts of the transac- 
tion. These latter documents may, however, be waived by Customs 
when, because of the nature of the goods or production of other evi- 
dence, it is apparent that the goods qualify. 

As with APTA, the rules of NAFTA eligibility are too complicated to 
deal with here, but they are explained in great detail in General Note 12 
of the HTSUS and in Part 181 of the Customs Regulations (note: the 


NAFTA regulations covering country of origin marking are in Part 
102). 


Ifafter consulting these sources you are still confused about such con- 
cepts as “rules of origin,” “regional value content,” “preference criteri- 
on,” the difference between the “transaction value method” and the 
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“net cost method,” etc., U. S. Customs has published an excellent hand- 
book on the subject called “The North American Free Trade Agree- 
ment—A Guide to Customs Procedures” (Customs Publication No. 
571). It’s available on the U.S. Customs Service web site: 
http://www.customs.gov 


FOREIGN TRADE ZONES 


One additional final topic we would be remiss not to mention is For- 
eign Trade Zones (FTZs). FTZs, which are sometimes known interna- 
tionally as “free zones” or “free trade zones,” are enclosed geographic 
areas where imported and domestic merchandise may be brought with- 
out being subject to the Customs laws of the United States. While in an 
F TZ, goods may be stored or processed through a variety of operations, 
and later be re-exported without payment of duties. Duties and taxes 
are only payable if and when the imported merchandise is entered into 
U.S. commerce for consumption. Unlike the zones established in most 
other countries, U. S. zone importers have the advantage of being able 
to choose when the goods enter the zone whether they want them to be 
assessed the duty rate of the merchandise in its condition at the time it is 
placed in the zone (privileged foreign status) or in its condition when it 
is entered for consumption from the zone (nonprivileged foreign sta- 
tus). The first FTZ was established on Staten Island in 1936. At last 
count, there were over 130 public zones and 90 subzones in the United 
States (a subzone is a special-purpose operation run by a single firm). 
For more on this subject, see Part 146 of the Customs Regulations and 


the General Regulations Governing Foreign Trade Zones (15 CFR. Part 
400). 


ADDENDUM: AUTOMOTIVE BASKET PROVISIONS IN CHAPTER 87 
AND Most LIKELY ERRORS 


“Basket Provision” is the common term for tariff numbers which en- 


compass goods which are not classifiable in other, more specific provi- 
sions. 


Below is a compilation of the most commonly used basket provisions 
in Chapter 87, and the most likely items which would be classified there 
erroneously. 

It must be remembered that the list indicates only the major errors. 
And be reminded that all “Parts of General Use” as defined in Note 2 to 
Section XV are absolutely excluded from any provision in Chapter 87. 


HS Number | Description Possible Errors 


8708.10.3050 | Bumpers; other Fasteners 
Bumper parts. 
Metal bumpers which are 
stamped. 
Parts of non self propelled ve- 
hicles such as trailers. 
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Possible Errors 


Fasteners 

Metal bumper parts which are 
stamped. 

Body parts. 

Rubber cushions or grommets. 

Parts of non self propelled ve- 
hicles such as trailers. 


8708.29.2000 | Body stampings Fasteners 
Body parts not of metal (eg. Fi- 
berglass). 
Parts of non self propelled ve- 
hicles such as trailers. 
Bumpers and bumper parts. 
Very small body stampings. 


8708.29.5060 | Other parts and Fasteners. 
accessories of Bumper parts. 
bodies (includ- | Fittings and mountings. 
ing cabs): other: ; Carpeting. 


other: other. Locks and their mechanisms. 

Weather seals of any material. 

Glass other than framed win- 
dows. 

Side view mirrors. 

Chassis parts. 

Driver side airbags and their 
parts. 

Air fresheners. 

Parts of non self propelled ve- 
hicles such as trailers. 

Parts of driver side airbags. 

Body Stampings. 


8708.39.5050 | Brakes and servo- | Fasteners. 

brakes and ABS systems. 

parts thereof: Unmounted brake linings of 

other: for other mineral. 

vehicles; other. | Brake fluid. 
Wheel hubs and their parts. 
Axles and other shafts. 
Springs. 
Electrical switches and cables. 
Parts of non self propelled ve- 

hicles such as trailers. 
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HS Number Possible Errors 


8708.60.8050 | Non-driving axles 
and parts there- 
of: For other ve- 
hicles: other. 


8708.70.6060 | Road wheels and 
parts and acces- 
sories thereof: 
For other ve- 


hicles: parts and 
accessories: oth- 


er. 


8708.80.4500 | Suspension shock 
absorbers: for 
other vehicles: 
other. 


8708.92.5000 | Mufflers and ex- 
haust pipes: for 
other vehicles. 


8708.93.7500 | Clutches and 
parts thereof: 
for other ve- 
hicles: other. 

8708.99.6700 | Other parts for 
power trains. 


Fasteners. 

Wheel hubs and parts. 

Brake parts. 

Suspension parts. 

Driving axles. 

Parts of non self propelled ve- 
hicles such as trailers. 


Fasteners. 

Wheel hubs. 

Brake parts. 

Tires and tire studs or chains. 

Wheel rims and covers (hub 
caps). 

Parts of non self propelled ve- 
hicles such as trailers. 


| Fasteners. 


Suspension springs * * * coil 
and leaf springs. 

Parts of suspensions. 

Parts of non self propelled ve- 
hicles such as trailers. 


Fasteners. 

Catalytic convertors. 

Parts of non self propelled ve- 
hicles such as trailers. 

Seals or gaskets of any materi- 
als. 

Vibration control goods con- 
taining rubber. 


Fasteners. 

Complete clutches. 

Springs of any kind. 

Other transmission parts. 

Clutch release bearings (HS 
8482). 


Fasteners. 
clutches or clutch parts. 


Bearings of Heading 8482. 
Springs of any kind. 
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8708.99.7060 | Parts for suspen- | Fasteners. 
sion systems: Springs of any kind. 
other. Complete suspensions systems. 
McPherson strut suspensions. 
Parts for non self propelled ve- 
hicles such as trailers. 


8708.99.7360 | Parts for steering | Fasteners. 
systems: Other | Complete steering systems. 
Suspension systems parts. 
Driver side airbags and their 


Electrical lever systems such 
as turn signal levers. 

Horns. 

Aftermarket steering wheel 
wraps. 

8708.99.8080 | Parts and accesso- | Fasteners. 
ries of motor ve- | Parts of specific automo- 
hicles: other tive subsystems indicated 
parts and acces- above. 
sories: other: Fittings and mountings of HS 
other: other: 8302. 
other. Carpets. 

Unframed windows. 

Springs of any kind. 

Bearings of HS 8482. 

Parts of motorcycles or invalid 
carriages. 

Parts and Accessories which 
may be classified in other 
headings as more specific 
such as luggage, furniture 
parts, lighting goods and 
other electrical apparatus, 
pumps, valves, etc. 

Parts of non self propelled ve- 
hicles such as trailers. 

Parts of passenger side airbags. 


This booklet was prepared to assist importers, exporters and other 
members of the international trade community better understand the 
somewhat complex, and at times confusing, classification provisions 
and rules that apply to motor vehicles, parts and accessories. Hopefully 
we have cleared upsome misconceptions and provided a reference guide 
which will prove to be useful to the reader in the future. 
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NOTICE: 


This publication is intended to provide guidance and information to 
the trade community. It reflects the Customs Service’s position on or in- 
terpretation of the applicable laws or regulations as of the date of publi- 
cation, which is shown on the front cover. It does not in any way replace 
or supersede those laws or regulations. Only the latest official version of 
the laws or regulations is authoritative. 


Publication History 


First Issued: October 1996 
Revised: March 2001 


PRINTING NOTE: 


This publication was designed for electronic distribution via the Cus- 
toms World Wide Web site (http://www.customs.gov). It was originally 
set up in Microsoft Word97®. In order to maintain pagination and mar- 
gins it has been converted to Adobe Acrobat ® portable document for- 
mat (.pdf) with some blank pages inserted to allow two sided printing, if 
your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 
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PREFACE 


On December 8, 1998, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Mushrooms as part of a series of in- 
formed compliance publications regarding the classification and origin of im- 
ported merchandise. We sincerely hope that this material, together with seminars 
and increased access to Customs rulings, will help the trade community to im- 
prove, as smoothly as possible, voluntary compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain aruling under Customs Regulations, 19 CFR Part LT, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

STuaRrT P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 
fy” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also for 
determining whether the goods are subject to quotas, restraints, anti- 
dumping or countervailing duties, embargoes or other restrictions. The 
act of classifying goods is complex and requires an importer to be famil- 
iar with the Harmonized Tariff Schedule of the United States (HTSUS), 
its 99 chapters, rules of interpretation, and notes. A detailed discussion 
of the HTSUS may be found in a companion publication entitled, What 
Every Member ofthe Trade Community Should Know About Tariff Clas- 
sification. Customs valuation requirements are separately discussed in 
a companion publication entitled, What Every Member of the Trade 
Community Should Know About Customs Value. Both of these publica- 
tions are available from the Customs World Wide Web pages on the In- 
ternet (see the Additional Information section for information on 
accessing these sources and obtaining additional Customs Service pub- 
lications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes)! constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché 30, B-1210 Brus- 
sels, Belgium. 
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This publication discusses the tariffclassification and other issues re- 
lated to the importation of mushrooms. 


TYPES OF MUSHROOMS 


There are more than 38,000 kinds of mushrooms in the world, and 
they vary considerably in color, size and shape. The main parts of a 
mushroom include the stem and cap (See diagram). Stem sizes vary 
from short and thick to long and thin. The cap’s texture can be smooth, 
pitted, honeycombed or ruffled. Flavors range from bland to rich, to 
nutty and earthy. The cultivated Agaricus (common button) mush- 
rooms, having a mild, earthy flavor, with caps that range in size from 1/2 
to 3 inches in diameter and either a white or tan color, is commonly 
found in most grocery and supermarket stores. Mushrooms are avail- 
able fresh, in bulk, and in various retail sizes. Canned mushrooms are 
available in several forms including whole, chopped, sliced and caps on- 
ly. Some mushrooms, usually the imported varieties, are available dried 
whole or in slices, bits or pieces, and are sometimes packed in a mari- 
nade. 

Specialty or exotic varieties of mushrooms are commercially grown 
in the United States as well as imported. Specialty mushrooms include 
Shiitake (Lentinus edodes), Miitake (Grifola frondosa), Nameko (Pho- 
liota nameko), Enoki (Flalmmulina velutipes), Pom Pom (Hericium eri- 
naceus), Oyster (Pleurotus spp.), Portabella, Crimini (Agaricus 
Bisporus), and others. Production has steadily increased over the past 
several years. Shiitake, Portabella, and Oyster are the most popular, fol- 
lowed by the Enoki, Maiitake, Nameko and Pom Pom. 


CLASSIFICATION 


The Harmonized Tariff Schedule of the United States (HTSUS) pro- 
vides for mushrooms as follows: 


Tariff Description HTSUS subheading 


Fresh or chilled 


of the genus Agaricus 0709.51.0010* 
other [than Agaricus] 0709.51.0090* 


Frozen, uncooked or cooked by steaming or 0710.80.2000 
boiling in water 


Provisionally preserved by e.g., sulfur dioxide 0711.90.4000** 
gas, in brine, in sulfur water or in other preser- 

vative solutions, but unsuitable in that state 

for immediate consumption 


Dried, whole, cut, sliced, broken or in powder, 

but not further prepared 
air or sundried 0712.30.1000 
dried by other means 0712.30.2000 





942 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


Prepared or preserved by vinegar or acetic 2001.90.3900 
acid 


Straw mushrooms, prepared or preserved 2003.10.0009 
otherwise than by vinegar or acetic acid 


Other than straw mushrooms, prepared or 
preserved otherwise than vinegar or acetic 
acid: 
In containers each holding not more than 
255 grams: 
whole (including buttons) 2003.10.0027** 
sliced 2003.10.0031** 
other 2003.10.0037** 
In containers each holding more than 255 
grams 
whole (including buttons) 2003.10.0043** 
sliced 2003.10.0047** 
other 2003.10.0053** 


* Fresh mushrooms are subject to a mushroom import assessment fee. 
(See Mushroom Import Assessment Fee, below) 


** Subject to antidumping duties from certain countries. 


A recent ruling discusses the classification of canned marinated 
mushrooms. (See HQ 964374, dated October 17, 2000, wherein canned 
marinated mushrooms were classified in subheading 2003.10.00, the 
provision for “Mushrooms and truffles, prepared or preserved other- 
wise than by vinegar or acetic acid: Mushrooms”). The HTSUS, and the 
Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) do not define what constitutes “prepared or preserved by 
vinegar or acetic acid” (which is found in vinegar). However, under the 
Tariff Schedules of the United States (TSUS), the predecessor to the 
HTSUS, the Customs position as to the minimum amount of acetic acid 
necessary to determine whether a vegetable is prepared or preserved by 
vinegar or acetic acid was outlined in Headquarters Ruling Letter 
(HRL) 069121, dated May 20, 1983 (I/A 247/80). That decision held that 
a product required a “minimum of 0.5 per cent acetic acid (subject to al- 
lowable tolerances) in the equilibrated product” to be considered as pre- 
pared or preserved by vinegar or acetic acid and this position has 
continued under the HTSUS. See also HRL Letters, 085838 dated De- 
cember 21, 1989, 952738 dated January 27, 1993, 953518 dated June 24, 
1993, 956850 dated March 22, 1996, 959313 dated February 20, 1997, 
959314 dated February 20, 1997, 959361 dated April 17, 1997 and 
957041 dated November 11, 1998, for similar rulings relating to the 
classification of vegetables put up or preserved in vinegar or acetic acid. 

If mushrooms are “prepared or preserved otherwise than by vinegar 
or acetic acid”, then the mushrooms at issue are classified in heading 
2003, HTSUS. Often, canned mushrooms are prepared and preserved 
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by washing, blanching, slicing, canning and/or by the addition of water, 
vinegar, acetic acid, sugar, yeast extracts, MSG, and/or natural flavo- 
ring. Hence, canned marinated mushrooms are prima facie classifiable 
in heading 2003, HTSUS. 


COUNTRY OF ORIGIN MARKING 


Pursuant to section 304 of the Tariff Act of 1930, as amended (19 
U.S.C. 1304) and Part 134 of the Customs Regulations (19 CFR Part 
134), all imported articles must be marked in a conspicuous place as leg- 
ibly, indelibly, and permanently as the nature of the articles (or contain- 
er) will permit in such manner as to indicate to an ultimate consumer in 
the United States, the English name of the country of origin of the ar- 
ticle. 

Section 1970(b) of the Omnibus Trade and Competitiveness Act of 
1988, Pub. L. No. 100-418, provides: 


Imported preserved mushrooms shall not be considered to be in 
compliance with section 304 of the Tariff Act of 1930 (19 U.S.C. 
Part 1304) or any other law relating to the marking of imported ar- 
ticles unless the containers Gameed indivede in English the country 
in which the mushrooms were grown. 


Subsequent packing or preserving (i.e. canning) is not sufficient to 
change the country of origin. The term “product of * * *” may only be 


used to refer to the country in which the mushrooms were grown. (See 
HRL 734281, dated February 13, 1992) Acceptable country of origin 
marking includes “grown in * * *” and “product of * * *.” However, the 
“product of * * *” phrase cannot be used when referring to the country 
in which the mushrooms have been merely packed or canned. 


INVOICING 


It is important to have a detailed description of the imported product 
on the invoice to insure proper classification. Mushrooms should be de- 
scribed as “fresh,” “chilled,” “frozen,” etc., as well as the genus, species, 
form (whole, buttons, sliced, etc.), type of packing, country of origin (see 
“country of Origin Marking” above), etc. 


IMPORTS 


Mushrooms are imported from as many as sixty-four different coun- 
tries. The majority of the imports are from Canada, China, India, Indo- 
nesia, Japan, and Taiwan. For the year 1999, the value of imported 
mushrooms totaled more than $94,861,134. For the first ten months of 
2000, the value of imported mushrooms totaled more than $57,674,183. 
Mushrooms (other than straw mushrooms) in containers each holding 
not more than 255 grams (not whole or sliced) comprised the majority 
of the imports. These mushrooms were classified under subheading 
2003.10.0037, HTSUS. The second largest category of imported mush- 
rooms were mushrooms (other than straw mushrooms) in containers 
each holding more than 255g (not whole or sliced), classified under sub- 
heading 2003.10.0053, HTSUS. 
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ANTIDUMPING 


On February 19, 1998, the Department of Commerce published anti- 
dumping orders in the Federal Register concerning preserved mush- 
rooms imported from Chile, China, India, and Indonesia. 


Antidumping case numbers Country 
A-337-804 Chile 
A-533-813 India 
A-560-802 Indonesia 
A-570-851 China 


The mushrooms covered by these orders are preserved mushrooms of 
the species Agaricus bisporus and Agaricus bitorquis, whether im- 
ported whole, sliced, diced, or as stems and pieces. “Preserved mush- 
rooms,” for purposes of the antidumping orders, are mushrooms that 
have been prepared or preserved by cleaning, blanching, and some- 
times cutting or slicing, then packed and heated in containers such as 
cans or glass jars, in a liquid medium such as water, brine, butter or but- 
ter sauce. Included within the scope of the orders are “brined” mush- 
rooms, i.e., mushrooms that are pre-salted and packed in a heavy salt 
solution to provisionally preserve them for further processing. 

Excluded from the scope of the orders are: 


¢ all other species of mushroom, including straw mushrooms, 

e fresh and chilled mushrooms, including “refrigerated” or 
“quick blanched” mushrooms, 

e dried mushrooms, 

e frozen mushrooms, and 

e “marinated,” “acidified,” or “pickled” mushrooms. 


The antidumping orders define “marinated,” “acidified,” or “pickled” 
mushrooms as prepared or preserved by means of vinegar or acetic acid, 
but which may contain oil or other additives. This exclusion applies 
only to raushrooms with an acetic acid content of 0.5 percent or more. 
(Department of Commerce scope ruling dated June 19, 2000. See also 
HRL 963835 dated October 17, 2000, (IA 00/04) and HRL 964374, dated 
October 17, 2000). 

Mushrooms subject to these orders are classifiable under subhead- 
ings 0711.90.4000, 2003.10.0027, 2003.10.0031, 2003.10.0037, 
2003.10.0043, 2003.10.0047, and 2003.10.0053 of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). 

In calendar year 1999, a total of $6,148,284 in dumping duties associ- 
ated with all cases was assessed on 27,637,877 kilograms of mushrooms, 
having a total value of $53,061,666. For the period of January through 
October of 2000, a total of $7,502,973 in dumping duties associated with 
all cases was assessed on 20,073,749 kilograms of mushrooms, having a 
total value of $39,066,471. 

The importing public and other interested parties should contact the 
International Trade Administration, at the U.S. Department of Com- 
merce for information on antidumping rates of duty and case numbers. 
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MUSHROOM IMPORT ASSESSMENT FEE 
In March 1993, the Agricultural Marketing Service (AMS) of the 
United States Department of Agriculture (USDA) entered into an 
agreement with the U.S. Customs Service whereby the Customs Service 
is required to collect an import assessment fee, as part of the entry pro- 
cess, for all varieties of fresh mushrooms entered or withdrawn from 
warehouse, under subheadings 0709.51.0010 or 0709.51.0090, HTSUS. 
The Mushroom Council, established by the Mushroom Promotion, 
Research, and Consumer Information Order (7 C.F.R. 1209), has deter- 
mined that the mushroom fee will be $.005512 per kilograms for goods 
classified under subheading 0709.51.00, HTSUS, and entered, or with- 
drawn from warehouse, for consumption effective October 1, 2000. The 
Mushroom Promotion, Research, and Consumer Information Act of 
1990 (7 U.S.C. 6101-6112), provides the authority for the Mushroom 

Council to periodically increase the rate of assessment. 


(fu 
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your printer has that capability. It can be printed using the freely avail- 
able Adobe Acrobat Reader®. 





U.S. CUSTOMS SERVICE 


PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The National Commodity Specialist Division of the Office of Regulations and 
Rulings has prepared this publication on Soldering and Welding Machines 
and Apparatus as part of a series of informed compliance publications regard- 
ing the classification and origin of imported merchandise. We sincerely hope that 
this material, together with seminars and increased access to Customs rulings, 
will help the trade community to improve, as smoothly as possible, voluntary 
compliance with Customs laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





250 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 25, JUNE 20, 2001 


TABLE OF CONTENTS 


Introduction 


Section and Chapter Notes 
Section XVI Notes 
Parts 


Invoicing 
Composite and Multifunction Machines 
Functional Units 
Chapter Notes 
The Headings 
Heading 8468 
Heading 8515 
P 


Not Welding Machines and Apparatus under Heading 8468 or 
Heading 8515 


Index of Technical Terms 





U.S. CUSTOMS SERVICE 


INTRODUCTION 


When goods are imported into the Customs Territory of the United 
States (the fifty states, the District of Columbia and Puerto Rico), they 
are subject to certain formalities involving the U.S. Customs Service. In 
almost all cases, the goods are required to be “entered,” that is, declared 
to the Customs Service, and are subject to detention and examination 
by Customs officers to insure compliance with all laws and regulations 
enforced or administered by the United States Customs Service. As part 
of the entry process, goods must be “classified” (determined where in 
the U.S. tariff system they fall) and their value must be determined. 
Pursuant to the Customs Modernization Act, it is now the responsibil- 
ity of the importer of record to use “reasonable care” to “enter,” “classi- 

” and “value” the goods and provide any other information necessary 
to enable the Customs Service to properly assess duties, collect accurate 
statistics, and determine whether all other applicable legal require- 
ments are met. 

Classifying goods is important not only for duty purposes, but also to 
determine whether the goods are subject to quotas, restraints, embar- 
goes or other restrictions. The act of classifying goods is complex and 
requires an importer to be familiar with the Harmonized Tariff Sched- 
ule of the United States (HTSUS), its 99 chapters, rules of interpreta- 
tion, and notes. A detailed discussion of the HTSUS may be found in a 
companion publication entitled, What Every Member of the Trade Com- 
munity Should Know About: Tariff Classification. Customs valuation 
requirements are separately discussed in a companion publication en- 
titled, What Every Member of the Trade Community Should Know 
About: Customs Value. Both of these publications are available from the 
Customs World Wide Web pages on the Internet (see the Additional In- 
formation section for information on accessing these sources and ob- 
taining additional Customs Service publications). 

Classification of merchandise under the Harmonized Tariff Schedule 
of the United States is in accordance with the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes (referred to as E.N. or Explanatory Notes)! constitute 
the official interpretation of the Harmonized System at the interna- 
tional level. While not legally binding nor dispositive, the E.N.s provide 
acommentary on the scope of each heading of the Harmonized System 
and are generally indicative of the proper interpretation of these head- 
ings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

Imports of SOLDERING, BRAZING and WELDING machines and 
apparatus and parts thereof under headings 8468 and 8515 have been 


1 The Harmonized Commodity Description and Coding System Explanatory Notes—Second Edition is © 1996 Cus- 


toms Co-operation Council (working name: World Customs Organization (WCO)), Rue du Marché 30, B-1210 Brus- 
sels, Belgium. 
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under close scrutiny in recent fiscal years. Many classification errors 
have been found during the course of this review. The purpose of this 
publication is to provide classification guidance to eliminate these er- 
rors in the future. 

Some products will be covered in more detail than others. Much of the 
information about what products are actually being imported comes 
from reports received from Import Specialists at the various Customs 
ports. Based on their submission of invoices, product literature, cata- 
logs and in some instances, samples, as well as their comments, we 
know where the problems lie. Products that have not been reported in- 
clude the gas operated surface tempering machines of heading 8468 and 
the electric machines and apparatus for hot spraying of metals or cer- 
mets of heading 8515. There have been only two reports on brazing ma- 
chines and apparatus in the last five years. These products do not have 
their own separate subheadings. Since they are included in subhead- 
ings for “other machinery and apparatus” they cannot be identified by 
import statistics. 

How does the industry define soldering, brazing and welding? 

The Welding Handbook, Eighth Edition, published by the American 
Welding Society (AWS), provides the following definitions: 


Soldering is defined as a group of joining processes that pro- 
duce coalescence of materials by heating them to the soldering tem- 
perature and by using a filler metal (solder) having a liquidus not 
exceeding 840 degrees F (450 degrees C) and below the solidus of 
the base metals. The solder is distributed between closely fitted fay- 
ing surfaces of the joint by capillary action. (Faying surface is that 
mating surface of a member that is in contact with or in close prox- 
imity to another member to which it is to be joined.) 

Brazing joins materials by heating them in the presence of a fill- 
er metal having a liquidus above 840 degrees F (450 degrees C) but 
below the solidus of the base metals. 

Welding is a joining process that produces coalescence of mate- 
rials by heating to welding temperature with or without applica- 
tion of pressure or by application of pressure alone and with or 
without the use of filler metal. 


In addition to these general definitions, the definitions of specific pro- 
cesses (e.g., flux cored arc welding,) appearing further on in this report 
are all taken from the Welding Handbook and the ASW publication 
A3.0-94, Standard Welding Terms and Definitions. 

Soldering, brazing and welding machinery and apparatus are pro- 
vided for in the Harmonized Tariff Schedule of the United States 
(HTSUS) under headings 8468 and 8515. Both headings include such 
machinery and apparatus whether or not capable of cutting however 
both exclude equipment designed exclusively for cutting. Neither head- 
ing includes accessories. The most basic distinction between the head- 


ings is that heading 8468 covers non-electrical while heading 8515 
covers electrical. 
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There is asignificant change from the classification of this equipment 
under the previous tariff, the Tariff Schedules of the United States An- 
notated (TSUSA). Under TSUSA, welding etc. was limited to metals. 
Under HTSUS, there is no such limitation under either heading 8468 or 
heading 8515. The Explanatory Notes to both headings describe ther- 
moplastic welding apparatus. 


SECTION AND CHAPTER NOTES 


Before proceeding to discuss these headings, it is necessary to ex- 
amine the relevant section and chapter notes and to read the General 
Rules of Interpretation (GRI’s) and the Additional U.S. Rules of Inter- 
pretation. GRI 1 provides that for legal purposes, classification shall be 
determined according to the terms of the headings (in this case, heading 
8468 and heading 8515) and any relative section or chapter notes. 

Both headings are found in section XVI. Notes 1 (a) through (p) of sec- 
tion XVI describe items not covered by the section. These items thus 
cannot be classified under chapter 84 which includes the non-electrical 
soldering, brazing and welding equipment or under chapter 85 which 
covers the electrical equipment. 


SECTION XVI NOTES 
Although all the notes should be read, for the purposes of this publica- 


tion, comments will be made only on those notes most likely to affect the 
classification of soldering, brazing and welding apparatus. For exam- 
ple, note 1(b) will not be discussed since it excludes articles of leather. (If 
there are any parts for welding machines made of leather, we are un- 
aware of them.) Notes more relevant include: 

Note 1(a) excludes transmission, conveyor or elevator belts or belt- 
ing, of plastics of chapter 39, or of vulcanized rubber (heading 4010); or 
other articles of a kind used in machinery or mechanical or electrical 
appliances or for other technical uses, of vulcanized rubber other than 
hard rubber (heading 4016). 

Note 1(c) excludes bobbins, spools, cops, cones, cores, reels or similar 
supports, of any material (for example, chapter 39, 40, 44 or 48 or sec- 
tion XV). Reels for welding wire have been erroneously entered as parts 
of welding machines and apparatus. 

Note 1(e) excludes transmission or conveyor belts of textile material 
(heading 5910) or other article of textile material for technical uses 
(heading 5911). 

Note 1(g) excludes parts of general use, as defined in note 2 to section 
XV, of base metal (section XV), or similar goods of plastics (chapter 39). 
This note refers to items such as nuts, bolts, screws, springs, tube or 
pipe fittings, chains, etc. 

Note 1(k) excludes articles of chapter 82 or 83. For example, self-con- 
tained blow torches of subheading 8205.60 and coated electrodes of base 
metal, for electric arc-welding of heading 8311 are excluded. 

Note 1(m) excludes articles of chapter 90. Items such as measuring 
instruments (various headings in chapter 90, depending on the type) 
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and separately imported lasers (subheading 9013.20) would be ex- 
cluded. 


PARTS 


The rules for classifying parts are provided for in section XVI, note 2, 
subject, of course, to the exclusions already mentioned in section XVI, 
note 1. 

Note 2(a) indicates that parts which are goods included in any of the 
headings of chapter 84 or chapter 85 are in all cases to be classified in 
their respective headings. The Explanatory Notes to Section XVI pro- 
vide numerous examples of such parts and state that the classification 
applies even if the part is specially designed to work as part of a specific 
machine. Examples include: 


umps—heading 8413 
ifting and handling machinery—heading 8428 
valves—heading 8481 
bearings—heading 8482 
gearboxes—heading 8483 
electric motors—heading 8501 
welding generators—heading 8502 
welding transformers—heading 8504 
welding control panels—heading 8537 
welding cables—heading 8544 


Note also that a part of one of the above items which is in turn part of 
a welder will be classified as a part of that item, not as a part of the weld- 
er. For example, a part of a motor for a welding machine would be classi- 
fied as a part of the motor, not as part of the welder, subject of course to 
any section or chapter notes or heading requirements for motors and 
parts thereof. 

Note 2(b) states essentially that other parts, if suitable for use solely 
or principally with a particular kind of machine, or with a number of 
machines of the same heading are to be classified with the machines of 
that kind. 

This means thata part ofa welder, for example, that is not excluded by 
note 1 (such as a laser) or note 2(a) (such as a power supply) would be 
classified under subheading 8468.90 if part of a non-electric welder or 
under subheading 8515.90 if part of an electric welder. 

As you can see, the note refers to other “parts” not “accessories” and 
the individual headings themselves, heading 8468 and heading 8515, do 
not include accessories. (Some headings in chapter 84 do include acces- 
sories. For example, heading 8466 provides for parts and accessories 
suitable for use solely or principally with machine tools.) The distinc- 
tion between “parts” and “accessories” can be difficult. Some items, 
such as electrode holders which are described as parts in the Explanato- 
ry Notes to heading 8515, are often described in welding catalogs as ac- 
cessories. 

An item is more likely to be classified as other parts under note 2(b) if 
it is essential to the operation of the machine or apparatus it is used 
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with. Other factors to be considered include dedication to use with a 
particular individual machine or type of machine or apparatus. Can the 
item be used with any other type of machinery? Does the item partici- 
pate in the operation of the machine? Or is it merely used offline. 

The “essential” factor can be subject to interpretation. For example, 
many welding processes involve feeding in wire. Is the wire feeder es- 
sential? Theoretically, someone could stand by and manually feed wire 
into the weld pool. As a practical matter, the wire feeder is often essen- 
tial to the efficient operation of the machine. For this reason, it is classi- 
fied as parts. The electrode holder obviously participates in the process. 
It holds the electrode during the welding operation. 

Many welding processes require the use of jigs and fixtures. The func- 
tion of a fixture is to facilitate assembly of parts and to hold the parts in 
a fixed relationship during the weld. (In engineering, the terms jig and 
fixture have essentially the same meaning.) 

Items not essential or dedicated are not likely to be classified as parts. 
A stand to hold the soldering iron when not in use is not essential to the 
soldering process. It does not hold the iron when in use. A solder tip 
cleaner, a device used to remove debris from the soldering tip, likewise 
does not participate in the soldering operation. These items are accesso- 
ries. 

In general, consumables are not classified as parts. Such items in- 
clude but are not limited to consumable electrodes, welding wire, solder 
paste, gas for gas welding processes, etc. 

If classification as parts is claimed, the importer may be asked to pro- 
vide literature on the welding machine or apparatus that the item is 
said to be a part of and indicate where the part is, what its function is, 
etc. 

At the end of this publication, a list of items related to welding is pro- 


vided indicating which items are parts and which are classified else- 
where. 


SPARE PARTS 


What about spare parts? Example: A foreign manufacturer ships a 
welding machine with a few extra bearings, gears, valves, switches etc. 
because these items require replacement more frequently than other 
components. 

Spare parts cannot be classified with the machine. They must be sep- 


arately classified in accordance with the relevant section or chapter 
notes. 


INVOICING 


Example: The invoice from the manufacturer lists the basic machine 
followed by the specific options ordered as follows: 


plasma arc welder model A 
DC power source model B 
control console model C 
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Are the power source and control separately classified? The invoice may 
or may not have unit values for each item listed. 

As long as the invoiced items constitute one machine, they are classi- 
fied under the appropriate heading for that machine. If it is not appar- 
ent from the invoice that it is a single machine (or more than one 
complete machine), Customs may question classification under a single 
tariff provision. It would be helpful if the invoice would state, for exam- 
ple, “plasma arc welder, including model B power source * * *” etc. 


COMPOSITE AND MULTIFUNCTION MACHINES 


Section XVI, note 3 deals with composite machines—two or more ma- 
chines fitted together to form a whole and other machines adapted to 
perform two or more complementary or alternative functions. Classifi- 
cation is to be determined as if consisting only of that component or as 
being that machine which performs the principal function. 

The Explanatory Notes to Section XVI indicate that a machine is tak- 
en to be “fitted together to form a whole” when incorporated one in the 
other or mounted one on the other, or mounted on a common base or 
frame or in a common housing. 

A combination welding and cutting machine mounted on a common 
base, for example, would be classified as a welding machine if welding is 
the principal function. If that composite welding/cutting machine 
which normally would incorporate a control unit were to be imported 
without the control, it would still be classified as a welding machine 
since GRI (General Rule of Interpretation) 2(a) indicates that any ref- 
erence in a heading to an article shall be taken to include a reference to 
that article incomplete or unfinished, provided that, as entered, the in- 
complete or unfinished article has the essential character of the com- 
plete or finished article. 


FUNCTIONAL UNITS 


Section XVI, note 4 deals with the functional unit concept. Where a 
machine (including a combination of machines) consists of individual 
components (whether separate or interconnected by piping, cables, 
etc.) intended to contribute together to a clearly defined function cov- 
ered by one of the headings in chapter 84 or chapter 85, then the whole 
falls to be classified in the heading appropriate to that function. 

GRI 2(a) however cannot be applied in the case of Note 4. There can 
be no “unfinished functional units”. 

A common example of the functional unit in the welding industry is 
the robot with welding attachment connected to acontrol panel by elec- 
trical cables. The welding attachment, also known as “end of arm tool- 
ing”, may be a resistance welding package for spot welding or an arc 
welding package. The robot manipulates the welding torch as directed 
by the controller. In most instances, the robots and controls are im- 
ported without this tooling. In these instances, the robot and control 
unit must be separately classified since HQ has ruled that there can be 
no unfinished functional units. The control is classified under HTSUS 
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subheading 8537.10 which provides for other bases for electric control 
or the distribution of electricity. The classification of the robot depends 
on whether it is a general purpose robot or whether it has any feature 
which dedicates it to performing a particular function such as welding, 
spraying, loading and unloading, etc. General purpose robots are classi- 
fied in subheading 8479.50.00 as industrial robots not elsewhere speci- 
fied or included. (See HQ ruling 962105 of April 22, 1999.) 

Another example of a functional unit is a welded tube forming line 
classified under HTSUS subheading 8515.31. NY ruling 810478 ofJune 
12, 1995 covered such a line consisting essentially of an uncoiler, strip 
leveler, endwelder, roll former, welding table, TIG and plasma welding 
unit, seam tracking system, spray cooling section, tube seam grinding 
unit, inside bead roller, roll out table, cutoff saw, tooling and controls. 

Here we have handling devices, machine tools and welding equip- 
ment contributing to the production of a welded tube. The welded tube 
is steel strip formed into a cylinder and welded together. The line is 
sometimes referred to as a welded tube mill however it is not a rolling 
mill of heading 8455. Some importers have mistakenly entered this 
equipment under heading 8455. 

In NY ruling 810478 it was stated that all of the equipment would be 
imported in one shipment. Machinery lines of this type are often im- 
ported in a number of shipments due to size considerations. The func- 
tional unit concept cannot be applied if there is more than one 
shipment. For classification purposes, each shipment stands on its own. 
In HQ ruling 958807 of April 30, 1996, it is stated that “It is well settled 
that merchandise must be classified and assessed duty in condition as 
imported. Components of a machine that arrive within the customs ter- 
ritory on different days cannot be aggregated for classification and ap- 
praisement purposes under a single HTSUS provision”. 

A wire mesh making machine was classified under subheading 
8515.21 in NY ruling B82366 of March 3, 1997. Another example of a 
functional unit, it consisted essentially of an uncoiler, straightener, 
shear, positioner, welder, stacker and output conveyor. 

Generally, any welding machine imported with a handling (loading, 
unloading, etc.) machine would be classified together as a functional 
unit under heading 8468 or heading 8515. The handling function of 
heading 8428 is always subsidiary. 


CHAPTER NOTES 


In addition to these section notes, we have the notes for the chapters 
within section XVI. 

Chapter 84 note 1(b) for example excludes ceramic articles. Aceramic 
part of a non-electric welder of heading 8468 must be classified under 
chapter 69. However, a ceramic part for an electric welder of heading 
8515 (such as a ceramic nozzle) would be classified in subheading 


8515.90 since chapter 85 does not have a note excluding ceramic ar- 
ticles. 
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Chapter 84, note 2 states that “subject to note 3 to section XVI, a ma- 
chine or appliance which answers to a description in one or more of the 
headings 8401 to 8424 and at the same time to a description in one or 
more of the headings 8425 to 8480 is to be classified under the appropri- 
ate heading of the former group and not the latter.” 

Heading 8515, in addition to soldering, brazing or welding machines 
includes “electric machines and apparatus for hot spraying of metals or 
cermets”. Heading 8468 does not include such “spraying” apparatus 
because of chapter 84, note 2. Heading 8424 includes mechanical ap- 
pliances for projecting, dispersing or spraying liquids or powders. The 
Explanatory Notes to heading 8424 mention metal spraying pistols un- 
der the heading spray guns and similar appliances. (subheading 
8424.20.90) Chapter 84, note 2 as indicated above would require classi- 
fication under heading 8424 because heading 8424 is in the former 
group of headings. 

Note 2 begins “subject to note 3 to section XVI”, which deals with 
composite or multifunction machines. If a machine of this type per- 
formed the non-electric hot spraying function of heading 8424 and, for 
example, oxyfuel welding of heading 8468, the principal function would 
have to be determined before applying chapter 84, note 2. If welding 
were the principal function, the spraying function would not be consid- 
ered. 


Chapter 85, note 6 indicates that “records, tapes and other media of 


heading 8523 or heading 8524 remain classified in those headings, 
whether or not they are entered with the apparatus for which they are 
intended.” Although this note appears in chapter 85, it also applies to 
chapters 84 and 90. This note deals primarily with software. 


THE HEADINGS 


Now that we have reviewed the legal notes and understand them fully, 
the classification of the machines should be simple. Right? Heading 
8468 is non-electrical and heading 8515 is electrical. 

Wrong! The invoice descriptions are often inadequate and industry 
terms can be less than illuminating, at least for tariff purposes. 

Example: The invoice submitted to Customs reads “Stud Welder”. 
Stud welding is a general term for joining a metal stud or similar part to 
a workpiece. It can be done by arc welding (subheading 8515.31), resist- 
ance welding (subheading 8515.21), friction welding (subheading 
8468.80), etc. 

Example: The invoice reads “Spot Welder”. While most spot welders 
are resistance welders (subheading 8515.21), the function can also be 
performed by arc welding (subheading 8515.31) or other methods. 

First let us deal with heading 8468. In the course of reviewing entries 
under the MARC 2000 program, it was discovered that MOST of the 
equipment entered under heading 8468 actually belonged in heading 
8515 and some in other headings. This result is not that surprising since 
most of the welding equipment in use today is electrical. 
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HEADING 8468 
Heading 8468 provides as follows: 


8468 Machinery and apparatus for soldering, brazing or 
ae whether or not capable of cutting, 
other than those of heading 8515; gas-operated 


surface tem a machines and appliances; 
parts thereo 


8468.10.00 00 Hand-held blow torches 

8468.20 Other  gas-operated machinery and 
apparatus: 

8468.20.10 00 Hand-directed or—controlled 

8468.20.50 00 Other 

8468.80 Other machinery and apparatus: 

8468.80.10 00 Hand-directed or—controlled 

8468.80.50 00 Other 

8468.90 Parts: 


8468.90.10 00 Of hand-directed or—controlled machin- 
ery and apparatus 
8468.90.50 00 Other 


As stated in the heading, apparatus other than those of heading 8515 
fall within heading 8468. The Explanatory Notes to heading 8468 indi- 
cate that the heading excludes welding, brazing or soldering machines 
and apparatus using both gas and electricity. 

In the section for gas operated appliances for working metal, etc., the 
heading 8468 EN’s state that the appliances of this group are operated 
by means of a very hot flame produced by the combustion of an inflam- 
mable gas in a jet of oxygen or air. Further on the EN’s state that ALL 
the appliances of this group have an arrangement for bringing two 
gases to the nozzle which has two outlets, either concentric or side by 
side; one of the gases is inflammable (acetylene, butane, propane etc.) 
and the other compressed air or oxygen. 

Subheading 8468.10 provides for: 


Hand-held blow torches—EN’s to heading 8468 refer to 
“blowpipes” and describe them as high pressure or low pressure 
and indicate that both types are of similar construction. They con- 
sist of a handle or body fitted with the supply pipes, at the exit of 
which (the nozzle) the gas is ignited. They generally also include 
regulating valves. The apparatus is connected to an external gas 
supply by flexible tubing. 

The description of blow torches in the EN’s appears to describe an 
oxy-fuel gas process. Oxyfuel gas welding is a term used to describe any 
welding process that uses a fuel gas combined with oxygen to produce a 
flame having sufficient energy to melt the base metal. The fuel gas (nor- 
mally acetylene) and oxygen are mixed in the proper proportions in a 
chamber which is generally a part of the welding torch assembly. 

Basic oxyfuel welding equipment consists of fuel gas and oxygen cyl- 
inders, each with a gas regulator, hoses for conveying the gases to the 
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torch, and a torch and tip combination for adjusting the gas mixtures 

and producing the desired flame. A typical welding torch consists of a 
torch handle with control valves, mixer and tip assembly. In the mixer, 
the oxygen enters a center duct while the fuel gases enter angled ducts 
to effect the mixing. The welding tip is that portion of the torch through 

which the gases pass just prior to ignition and burning. 

Subheading 8205.60 provides for blow torches and similar self-con- 
tained torches. The EN’s to heading 8205 refer to “blow lamps“ (e.g., for 
soldering or brazing; for paint removal; for starting diesel engines) of 
two types, both self-contained, differing in the type of fuel used, incor- 
porating either a fuel reservoir for mineral oil or other liquid fuel or a 
replaceable gas cartridge. The heading does not cover gas operated 
welding appliances. 

The major difference between the subheadings is that the blow 
torches of heading 8468 are connected to an external gas supply while 
those of heading 8205 are self-contained blow torches and those of head- 
ing 8468 must have the arrangement for bringing two gases to the 
nozzle. 

Most of the blow torches of subheading 8468.10 are used in the jewel- 
ry industry. Some are also used in dental labs. (See NY ruling C87628 of 
5/21/98) The blow torches of subheading 8205.60 may be marketed for 
soldering but many are promoted as multipurpose piezoelectric devices 
listing applications such as burning wood, lighting campfires, waxing 
skis, thawing frozen locks, sterilizing needles, as a portable torch, etc. 

Subheading 8468.20 provides for: 


other GAS operated machinery and apparatus (other than blow 
torches) 


Thus the subheading covers gas operated machinery and apparatus 
other than blow torches. At the 8-digit level, the subheading identifies: 


8468.20.10—hand-directed or -controlled 
8468.20.50—other 


The EN’s to heading 8468 indicate that all hand-operated gas ap- 
pliances of heading 8468 are connected to an external gas supply. Oxy- 
fuel processes are primarily manual and most hand directed torches 
employing an oxyfuel process are the blow torches of subheading 
8468.10. It does not appear that there should be much trade in subhead- 
ing 8468.20.10. 

The subheading also covers gas-operated surface tempering ma- 
chines and appliances, which would fall under subheading 8468.20.50. 
The heading 8468 EN’s indicate that these consist of a number of 
nozzles arranged according to the shape of the object to be treated. The 
flames from these nozzles project onto the surface to be tempered a heat 
of such intensity that it is rapidly brought to the temperature required, 
but this heat does not penetrate far below the surface. Once the surface 
has been brought to the required tempering temperature, sprays of 


cooling liquid are directed on the article or it is immersed in a bath of the 
liquid. 
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Subheading 8468.80 provides for: 
other machinery and apparatus 


Subheading 8468.80.10—hand-directed or -controlled 
Subheading 8468.80.50—other 


The main type of non-electric welders, other than the gas operated 
type of subheading 8468.10 and subheading 8468.20 include: 


Friction Welding (FRW)—defined as “A solid-state welding 
process that produces a weld under compressive force contact of 
workpieces rotating or moving relative to one another to — 
heat and plastically displace material from the faying surfaces.” 


Example—spin welder for thermoplastic pipe (NY ruling D84510 of 
November 19, 1998) 


Diffusion Welding (DFW)—a solid state welding process that 
produces a weld by the application of pressure at elevated tempera- 
ture with no macroscopic deformation or relative motion of the 
ee A filler metal may be inserted between the faying sur- 

aces. 

Cold Welding—a solid state process in which pressure is used at 
room temperature to produce coalescence of metals with substan- 
tial deformation at the weld. A characteristic of the process is the 
absence of heat, either applied externally or generated by the weld- 


ing process itself. (Cold welding is perhaps the only truly nonther- 
mal welding process) 


Subheading 8468.90 


Subheading 8468.90.10 provides for parts of hand-directed or -con- 
trolled machinery and apparatus 


examples: needles for blow torch (for micro-fine soldering) 
mixer for a welding torch 


Subheading 8468.90.50 provides for other—parts of other than hand- 
directed. 


Example: bases, frames, etc. for a welding machine 


HEADING 8515 
Heading 8515 provides as follows: 


8515 Electric (including electrically heated gas), laser 
or other light or photon beam, ultrasonic, 
electron beam, magnetic pulse or plasma arc 
soldering, brazing or welding machines and 
apparatus, whether or not capable of cutting; 
electric machines and apparatus for hot 
spraying of metals or cermets; parts thereof: 

Brazing or soldering machines and apparatus: 

8515.11.00 00 Soldering irons and guns 

8515.19.00 00 Other 


Machines and apparatus for resistance 
welding of metal: 
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8515.21.00 00 Fully or partly automatic 
8515.29.00 00 Other 
Machines and apparatus for arc (including 
plasma arc) welding of metals: 
8515.31.00 00 Fully or partly automatic 
8515.39.00 Other 
Non-rotating type: 

20 AC transformer type 

40 Other 

60 Rotating type 
8515.80.00 Other machines and apparatus 

40 


Ultrasonic welding machines 
80 Other 


8515.90 Parts: 

Of welding machines and apparatus: 

8515.90.10 00 Of die attach apparatus, tape 
automated bonders and wire 
bonders for assembly of semi- 
conductors of subheading 8515.80. 

8515.90.30 00 Other 


8515.90.40 00 Other parts 


Subheading 8515.11 and 19 include Brazing or Soldering machines 
and apparatus 

The Explanatory Notes to heading 8515 indicate that only machines 
and apparatus which by means of their special attachments (for exam- 
ple, a system of feeding in solder wire) are identifiable as solely or prin- 
cipally intended for brazing or soldering belong to this group and that 
the heading also covers electrically heated hand soldering irons and 
guns. 

Subheading 8515.11 provides for: 

Soldering irons and guns 


The traditional soldering tool is the soldering iron with a copper tip. 
These tools are generally resistance heated. In fact, most soldering 
today is electrical. (As noted earlier, torch or gas soldering of heading 
8468 is mainly limited to the jewelry industry and dental labs.) 

The subheading also includes desoldering irons, which may or may 
not incorporate a pump to remove the melted solder. 

Subheading 8515.19 provides for “other” (thus it covers soldering 
machines and apparatus other than soldering irons and guns as well as 
brazing machines and apparatus). 


Examples of the equipment covered by this subheading include: 


Soldering/Desoldering Stations including a soldering gun 
with a control unit (known as rework stations—see NY ruling 
838921 of 4/13/89) for removing and replacing surface mount com- 


ponents from printed circuit boards (pcb’s). It may also include a 
wire feeder. 
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In addition to soldering irons and guns, rework stations, etc. there is 
some specialized soldering equipment for the printed circuit board in- 
dustry. This equipment includes: 


Wave Solder Machines—automatic soldering systems used to 
attach though hole technology electrical components to their 
printed wiring board. The pe is pumped out of a narrow slot 
above the solder pot to produce a wave or a series of waves. 


However, the following related equipment for pcb’s is NOT classifed 
under this subheading: 


Solder Reflow Ovens—specialized ovens through which pcb’s 
are automatically passed following component placement. Classifi- 
cation is under subheading 8514.30. 

Hot Air Solder Levelers (HASL)—horizontal or vertical 
coaters used to apply molten solder to one or both sides of a pcb. 
Units include hot air blowoffs to level the solder. It is a coating, not 
a joining process, hence heading 8515 does not apply. Horizontal 
(spray) coaters (also known as curtain coaters) are classified in 
subheading 8424.89.7090; vertical (dipping—the pcbis dipped into 
a solder pot) coaters are classified in subheading 8479.89.9797. 

Spray Fluxers—fluxing prepares the surfaces to be joined by 
cleaning the surface and protecting it from oxidation. Classifica- 
tion is under subheading 8424.89.7090. Note that some wave sol- 
dering machines incorporate a fluxing station. This is another 
example of a composite and multifunction machine. In this com- 
bination, wave soldering is the principal function hence classifica- 
tion is under subheading 8515.19. 

Solder Paste Screen Printers—employ the same technology 


as any other screen printing machine. Classification is under sub- 
heading 8443.59.50. 


Subheadings 8515.21 and 29 provide for: 
machines and apparatus for resistance welding of metal 


Subheading 8515.21 covers those which are fully or partly automatic 
Subheading 8515.29 covers other than fully or partly automatic ap- 
paratus 


In a fully automatic system, the workpiece is automatically fed, 
welded and ejected. 

In a partly automatic setup, the operator positions the workpiece or 
welding gun and pushes a switch to initiate the weld. 

A resistance welding machine has 3 principal elements: 


(1) an electrical circuit consisting of a welding transformer anda 
secondary circuit with electrodes that conduct the current to the 
work 

(2) amechanical system consisting of a machine frame and asso- 
ciated mechanisms to hold the work and apply the welding force 


(3) the control equipment to initiate and time the duration of 
current; it also may control the current magnitude as well as se- 
quence and time of other parts of the welding cycle. 
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The most common resistance welding processes include: 


Spot Welding (RSW)—most spot welders are of the resistance 
type. Produces coalescence at the faying surfaces of a joint by the 
heat obtained from resistance to the flow of welding current 
through the workpieces from electrodes that serve to concentrate 
the welding current and pressure at the weld area. 

Projection Welding (PW)—produces coalescence of materials 
by the heat obtained from the resistance to the flow of the welding 
current. The resulting welds are localized at predetermined points 
by projections, embossments, or intersections. 

Gomme Welding (RSEW)—produces coalescence at the faying 
surfaces of overlapped parts progressively along a length of ajoint. 

Flash Welding (FW)—a resistance welding process that pro- 
duces a weld at the faying surfaces of a butt joint by a flashing ac- 
tion and by the application of pressure after heating is 
substantially completed. 

Upset Welding (UW)—a resistance welding process that pro- 
duces coalescence over the entire area of faying surfaces, or pro- 
gressively along a butt joint, by the heat obtained from the 
resistance to the flow of welding current through the area where 
those surfaces are in contact. Pressure is used to complete the weld. 

Subheadings 8515.31 and 39 provide for: 


machines and apparatus for arc (including plasma arc) welding of 
metals 


Subheading 8515.31 covers those which are fully or partly automatic 

Subheading 8515.39 covers other than fully or partly automatic ap- 
paratus 

The statistical suffixes under subheading 8515.39 refer to the power 
source, however, the welding head or gun still must be included to be 
classified in this subheading. 


Non-rotating type 
20 AC transformer type 
40 other 
60 Rotating type 


There are two types of rotating machinery, generators which produce 
direct current and alternators which produce alternating current. Both 
have a rotating member called a rotor or armature and a stationary 
member called a stator. 

The term are welding applies to a large and diversified group of 
welding processes that use an electric arc as the source of heat to melt 
and join metals. The process may or may not require the use of filler 
metal. The welding arc is struck between the workpiece and the tip of an 
electrode. The electrode will either be a consumable wire or rod or a 
nonconsumable carbon or tungsten rod which carries the welding cur- 
rent. When a nonconsumable electrode is used, filler metal can be sup- 
plied by a spare rod or wire if needed. A consumable electrode, however, 
will be designed not only to conduct the current that sustains the arc 
but also to melt and supply filler metal to the joint. 
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In an automated setup, classified in subheading 8515.31, the equip- 
ment may include acontroller, workpiece positioner and wire feeder, in 
addition to the welding machine or robot with welding attachments. 

In a manual setup, classified in subheading 8515.39, the equipment 
generally consists of the torch or gun, welding cable and power supply, 
hoses and source of shielding gas. The torch may have auxiliary 
switches and valves built into the handle for controlling current and gas 
flow. The torch imported without the power supply or cable remains 
classified here as arc welding apparatus; it is not classified as parts. 

There have been many instances where welding power supplies have 
been classified under subheading 8515.31 or subheading 8515.39 as arc 
welders or subheading 8515.90 as parts. As noted above, subheading 
8515.39 includes a statistical breakout for AC transformer type arc 
welders. This may be causing some of the misclassifications. The EN’s 
to heading 8515 indicate that separately imported welding generators 
are classified in HTSUS heading 8502 while transformers and inverters 
fall under heading 8504. The EN’s to heading 8502 and heading 8504 
refer these products to classification in heading 8515 if imported with 
their welding heads. (See also HQ ruling 956586 of October 4, 1994 
which classified an inverter for a welding machine under subheading 
8504.40.) 

The most common arc welding processes include: 


Shielded Metal Arc Welding (SMAW)—most widely used arc 
welding process in which coalescence of metals is produced by heat 
from an electric arc that is maintained between the tip of acovered 
electrode and the surface of the base metal in the joint being 
welded. The intense heat of the arc melts the tip of the electrode. In 
this manner, filler metal is deposited as the electrode is progressive- 
ly consumed. 

Submerged Arc Welding (SAW)—produces coalescence of 
metals by heating them with an arc between a bare metal electrode 
and the work. The arc and molten metal are “submerged “ in a 
blanket of granular fusible flux on the work. 

Gas Metal Arc Welding (GMAW)—uses an arc between acon- 
tinuous consummable filler metal electrode and the weld pool. May 
use a tubular electrode wherein metallic powders make up the bulk 
of the core materials (metal cored electrode). It has been the pre- 
dominant choice for robotics. 

Flux Cored Arc Welding (FCAW)—uses an arc between acon- 
tinuous filler metal electrode and the weld pool. The flux cored elec- 
trode is a composite filler metal electrode consisting of a metal 
sheath and a core of various powdered materials. 

Gas Tungsten Arc Welding (GTAW)—uses an arc between a 
non-consummable tungsten electrode and the weld pool. The elec- 
trode extends beyond the end of the shielding gas nozzle. The pro- 
cess is used with shielding gas and without the application of 
pressure and with or without filler metal. 

Plasma Arc Welding (PAW)—produces coalescence of metals 
by heating them with a constricted arc between an electrode and 
the workpiece or between the electrode and the constricting nozzle. 
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Pressure is not applied, and filler metal may or may not be added. 
The process uses a non-consumable electrode; the electrode is re- 
cessed and does not touch the workpiece. The PAW torch has a 
nozzle that creates a gas chamber surrounding the electrode. The 
arc heats the gas fed into the chamber to a temperature where it be- 
comes cand and conducts electricity. This ionized gas is defined 
as plasma. 

Electro Gas Welding (EGW)—uses an arc between a continu- 
ous filler metal electrode and the weld pool, employing vertical 
position welding with backing to confine the molten weld metal. 
The process uses a consummable electrode, either solid or flux 
i The process is used with or without shielding gas and with- 
out the application of pressure. 

Electro Slag Welding (ESW)—produces coalescence of metals 
with molten slag that melts the filler metal and the surfaces of the 
workpieces to be welded. The process is initiated by an arc that 
heats a granulated flux and melts it to form the slag. 

Percussion Welding (PEW)—a joining process that produces 
coalescence with an arc resulting from a rapid discharge of electri- 
cal energy. Pressure is applied percussively during or immediately 
following the electrical discharge. 

Subheading 8515.80 provides for: 


“other” (other than soldering, brazing, resistance welding and arc 
welding) 

Subheading 8515.80.0040—“ultrasonic welding machines”—the 
parts to be joined are held together and subjected to ultrasonic vibra- 
tions. 

Subheading 8515.80.0080—“other” (which includes other welding 
processes such as laser or other light or photon beam, magnetic pulse, 
thermoplastic welding as well as the electric machines and apparatus 
for hot spraying of metals or cermets.) 

Electron Beam Welding (EBW)—A fusion process that produces 
coalescence of materials with heat obtained by impinging a beam com- 
posed primarily of high energy electrons onto the joint to be welded. 
The heart of the process is the electron beam gun/column assembly. 

Laser Beam Welding (LBW)—A fusion joining process that pro- 
duces coalescence of materials with the heat obtained from a concen- 
trated beam of coherent, monochromatic light impinging on the joint to 
be welded. It is anoncontact process, and thus requires that no pressure 
be applied. The most common types used are the YAG laser and the CO2 
laser. (LASER is an acronym for Light Amplification by Stimulated 
Emission of Radiation.) 

One of the most common classification errors found in the past year 
was separately imported lasers classified under subheading 8515.80 as 
other electrical welding apparatus or under subheading 8515.90 as 
parts. Section XVI, note 1(m) excludes articles of chapter 90. 

The Explanatory Notes to heading 9013 indicate that in addition to 
the lasing medium (e.g., the gas), the energy source (pumping system) 
and the resonant optical cavity (i.e., the basic elements combined in the 





U.S. CUSTOMS SERVICE 267 


laser head) lasers generally also incorporate a power supply, a cooling 
unit and a control unit. If these units are presented together, they re- 
main in HTSUS subheading 9013.20. They are excluded from subhead- 
ing 9013 if presented with work tables, work holders and means of 
feeding and positioning workpieces. 

Thermal Spraying (THSP) is a process in which a metallic or non- 
metallic material is heated and then propelled in atomized form onto a 
substrate. The material may be initially in the form of wire, rod or pow- 
der. It is heated to the plastic or molten state by an oxyfuel gas or an elec- 
tric or plasma arc. Arc or plasma arc spraying apparatus is classified in 
subheading 8515.80. Oxyfuel gas spraying apparatus is classified in 
heading 8424. 

The subheading also includes apparatus for assembly of semiconduc- 
tors including die attach apparatus, tape automated bonders and wire 
bonders. As part of the Information Technology Agreement (ITA), new 
subheadings were created in July of 1997 for machinery used in the 
manufacture of semiconductor devices. The 1998 HTSUS contained a 
specific subheading, 8515.80.40, for this ITA equipment at a lower rate 
of duty than the non-ITA equipment of subheading 8515.80.80. When 
all of subheading 8515.80 became duty free in 1999, the specific ITA 
subheading was dropped however the equipment obviously remains 
classified in the current subheading 8515.80.00. 

Die Attach Apparatus: there are two methods, eutectic (classified 
in subheading 8515.80.0080) and epoxy (classified in subheading 
8479.89.8590). 

The eutectic method is named for the phenomenon that takes place 
when two materials melt together at a much lower temperature than 
either one of them separately. 

The epoxy method uses thick liquid epoxy adhesives; it is not a weld- 
ing process. 

Wire Bonding—A deformation welding process done with either 
gold or aluminum wires. 

Gold Wire Bonding—there are two methods, thermocompression 
and thermosonic, also known as ball bonding. Thermosonic employs a 
pulse of ultrasonic energy. 

Aluminum Wire Bonding—(no ball is formed) known variously as 
ultrasonic or wedge bonding. 

Tape Automated Bonders—bond is complete with a tool known as 
a thermode. 

Finally, two other processes (non-ITA) of significance under 8515.80 
include fusion splicers and thermoplastic welders. 

Fusion Splicers—for optical fiber cables—a DC high voltage arc 
generated from electrodes fuses the two optical fibers together. These 
self-contained portable units consist essentially of a fiber guide and 
clamp, fusion electrodes and electrode holders. 
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THERMOPLASTIC—the EN’s describe machines and apparatus 
for welding thermoplastic materials. 

1. Welding with electrically heated gas (hot gas welding)—the sur- 
faces to be joined are warmed by electrically heated gas (generally air) 
and joined under pressure with or without additives. 

2. Welding with electrically. heated elements (heated element weld- 
ing)—the surfaces to be joined are warmed by means of electrically 
heated elements and joined under pressure with or without additives. 

3. High-frequency welding—the surfaces to be joined of thermoplas- 
tic materials (e.g., acrylics, polyethylene, vinyl, nylon) with reasonably 
high dielectric losses are heated in a high frequency alternating field 
and joined under pressure with or without additives. 

Some examples of thermoplastic welders can be found in the follow- 
ing rulings: 

NY 814525 of September 20, 1995 classified an automatic pocket 
maker (heat welding machine) used to make pockets, primarily out of 
polypropylene, for papers to be inserted in ring binders. 

NY 885988 of June 1, 1993 classified hot air welding tools 

HQ rulings 964783 of March 27, 2001 and 964638 of April 12, 2001 


classified impulse bag sealers for commercial applications under 
8515.80 


PARTS 


Subheading 8515.90—does not include accessories 

Subheading 8515.90.10—provides for parts of the ITA equipment 
noted above—die attach apparatus, tape automated bonders and wire 
bonders. The specific parts subheading was retained since parts of 
welding machinery and apparatus did not go duty free in 1999. 

Subheading 8515.90.30—provides for parts of welding machines oth- 
er than the ITA equipment. 

Subheading 8515.90.40—provides for parts of soldering and brazing 
machines and apparatus and parts of electric machines and apparatus 
for hot spraying of metal. 

The EN’s to heading 8515 provide a few examples of parts: 


soldering heads & tongs 

electrode holders 

metal contact electrodes (contact points, rollers & jaws) 
torch points 


What other items are classified as parts? 


In general, electrical soldering, brazing or welding machine compo- 
nents such as beds, bases, columns, frames, rams, etc. will generally be 
classified as parts if imported separately. 

Welding Jigs & Fixtures—in engineering, the terms “jig” and “fix- 
ture” have essentially the same meaning. The function of a fixture is to 
facilitate assembly of parts and to hold the parts in a fixed relationship. 





U.S. CUSTOMS SERVICE 269 


Wire Feeders—used to add filler metal during automatic and ma- 
chine welding. The feed may be through the torch or direct to the weld 
pool. 

Thoriated Tungsten Electrodes (HQ ruling 957718 of April 5, 
1995)—nonconsumable, does not melt, serves as one of the electrical 
terminals of the arc. 

Ceramic Welding Nozzle for a TIG welding torch (NY ruling 
892522 of December 8, 1993)—as noted earlier, ceramic articles are ex- 
cluded from heading 8468 but not from heading 8515. 


Nort Parts 
The heading 8515 EN’s exclude: 


consumable electrodes of base metal—heading 8311 or articles of 


Electrodes of graphite or other carbon, with or without metal 
(heading 8445) 


Although many of the following items have already been mentioned 
throughout the preceding pages, they bear repeating under a discussion 
of parts since they are some of the most frequently misclassified items. 


The 4 digit headings and, where possible, the 6 or 8 digit subheadings 
follow the description. 


Welding transformers—heading 8504 

Welding generators—heading 8502 

Welding controls—subheading 8537.10 

Welding cables—heading 8544 

Welding helmets—classify according to constituent material 

Lasers—subheading 9013.20 

Nut feeders (HQ ruling 957460 of April 26, 1995)—heading 8479 

Positioning equipment (HQ 962105 of April 22, 1999)—heading 
8479—headstock-tailstock type and tilting-rotating type. 

Fume extractor (NY ruling 878892 of October 21, 1992)—subhead- 
ing 8421.39—eliminate fumes caused by arc welding. 

Desoldering = (vacuum pump without any heating ele- 
ment)—subheading 8414.10 

Solder paste—subheading 3810.10 

Solder paste flux—subheading 3810.90 

Solder wire or welding wire—if fluxed, subheading 8311 

Solder or welding wire—if not fluxed—classify in the appropriate 
wire provision, e.g., other alloy steel welding wire would be in 
heading 7229 

Measuring instruments related to welding, soldering etc.—various 
headings in chapter 90 


Not WELDING MACHINES AND 
APPARATUS UNDER HEADING 8468 OR HEADING 8515 
The following are complete machines and apparatus, rather than 
parts, that have been misclassified as soldering, brazing or welding ap- 
paratus: 


Wafer Bonders (subheading 8479.89.8590)—silicon is not a 
thermoplastic material. Wafer bonding is through atomic forces, 
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not through a flow of material. It is not considered to be a welding 
process. 


MicroTorches—multi-purpose, self-contained piezoelectric 
devices (subheading 8205.60) 


Thermal cutting machines of the following types: 
Oxyfuel—subheading 8461.90 
Plasma Arc—subheading 8456.99 
Laser Beam—subheading 8456.10 


Veneer Welders—subheading 8465.94 (HQ ruling 089434 of 
September 16, 1991)—a machine for splicing/joining veneer strips 
older Reflow Ovens—subheading 8514.30 
Solder Levelling Machines—heading 8479 or heading 8424 
Solder Paste Screen Printers—subheading 8443.59.50 
Bag Sealers 
— household type, subheading 8516.79 (HQ rulings 962013, 
962015 and 962167, all dated October 1, 1999). These are 
hand-held devices. 


However, impulse bag sealers of a type for commercial applications 
are classified under 8515.80 (see HQ ruling 964783 of March 27, 2001 
and 964638 of April 12, 2001). They are generally bench top or floor 
standing units. (It should be noted that HQ ruling 964783 revoked HQ 
ruling 962014 of October 1, 1999 which had held that bag sealers of a 
type used in restaurants and supermarkets was classified under sub- 
heading 8543.89.96.) 

Bag sealers incorporating vacuum pumps, conveyors or other me- 
chanical features are classified in heading 8422. 

Hot Air Guns—Subheading 8419.89.90. Hand held devices with a 
pistol grip which incorporate a self-contained electric motor which 
powers a fan that blows air over a ceramic heating element. They are 
used for various applications including stripping paint, soldering cop- 
per pipe, removing floor adhesives, window glazing, curing epoxies, 
shrink wrapping plastics, etc. See HQ rulings 960936 of January 29, 
1998 and 962217 of April 9, 1999. 

Desk Top Laminators—HQ ruling 959287 of October 21, 
1996—The laminator was classified in heading 8473. The ruling stated 
that because of its size and the environment in which used, it is not com- 
monly regarded in the industry as a welding machine. Tariff terms do 
not include everything within their literal meaning. 
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PREFACE 


On December 8, 1993, Title VI of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), also known as the Cus- 
toms Modernization or “Mod” Act, became effective. These provisions amended 
many sections of the Tariff Act of 1930 and related laws. 

Two new concepts that emerge from the Mod Act are “informed com- 
pliance” and “shared responsibility,” which are premised on the idea that in 
order to maximize voluntary compliance with Customs laws and regulations, the 
trade community needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the Mod Act imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade community’s 
rights and responsibilities under the Customs and related laws. In addition, both 
the trade and Customs share responsibility for carrying out these requirements. 
For example, under Section 484 of the Tariff Act as amended (19 U.S.C. §1484), 
the importer of record is responsible for using reasonable care to enter, classify 
and determine the value of imported merchandise and to provide any other infor- 
mation necessary to enable Customs to properly assess duties, collect accurate 
statistics, and determine whether other applicable legal requirements, if any, 
have been met. The Customs Service is then responsible for fixing the final classi- 
fication and value of the merchandise. An importer of record’s failure to exercise 
reasonable care could delay release of the merchandise and, in some cases, could 
result in the imposition of penalties. 

The Office of Regulations and Rulings has been given a major role in meeting 
Customs informed compliance responsibilities. In order to provide information 
to the public, Customs has issued a series of informed compliance publications, 
and videos, on new or revised Customs requirements, regulations or procedures, 
and a variety of classification and valuation issues. 

The International Trade Compliance Division of the Office of Regulations and 
Rulings has prepared this publication on The ABC’s of Prior Disclosure as 
part of a series of informed compliance publications advising the public of Cus- 
toms regulations and procedures. We sincerely hope that this material, together 
with seminars and increased access to Customs rulings, will help the trade com- 
munity to improve, as smoothly as possible, voluntary compliance with Customs 
laws. 

The material in this publication is provided for general information purposes 
only. Because many complicated factors can be involved in customs issues, an im- 
porter may wish to obtain a ruling under Customs Regulations, 19 CFR Part 177, 
or to obtain advice from an expert who specializes in customs matters, for exam- 
ple, a licensed customs broker, attorney or consultant. Reliance solely on the in- 
formation in this pamphlet may not be considered reasonable care. 

Comments and suggestions are welcomed and should be addressed to the As- 
sistant Commissioner at the Office of Regulations and Rulings, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 

Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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THE “ABC’s” OF PRIOR DISCLOSURE 
PURSUANT TO 19 U.S.C. §1592 
(SECTION 592, TARIFF ACT OF 1930, AS AMENDED) 


INTRODUCTION 


The following information is provided by the Customs Service to help 
you understand the “basics” of prior disclosure. Simply put, this provi- 
sion of law provides reduced penalties to parties who advise Customs of 
noncompliance with import laws and regulations—before Customs dis- 
covers and notifies the party of the noncompliance. In some cases, the 
penalty may be reduced to zero! Valid prior disclosures can save you 
time and money, but all parties (including Customs) must be aware of 
prior disclosure rules, and “play by the rules” in order to realize the 
benefits of this provision of law. The official policy of the Customs Ser- 
vice is to encourage the submission of valid prior disclosures! 

It is important to remember that this publication only involves prior 
disclosures submitted pursuant to 19 U.S.C. §1592. 

We’ve followed up the “who, what, why, where, when and how” seg- 
ments with a list of FAQ’S (frequently asked questions) involving prior 
disclosure. In addition, for those parties who have decided to submit a 
prior disclosure, there’s a checklist following the FAQ’s that may be 
helpful in completing the submission of the disclosure. Lastly, we’ve 
provided a copy of the Customs Regulations (19 CFR 162.74) govern- 
ing prior disclosure for your information. 


WHO May SUBMIT A PRIOR DISCLOSURE TO CUSTOMS? 
Answer: ANY party involved in the business of importing into the 
United States. This includes, but is not limited to, importers, accounts, 


Customs brokers, exporters, shippers, foreign suppliers/manufactur- 
ers, etc. 


WHAT Is A “PRIOR DISCLOSURE?” 


Answer: A valid prior disclosure reveals the circumstances of a viola- 
tion of 19 U.S.C. §1592. This section of law permits Customs to assess 
monetary penalties against parties who make material false state- 
ments, acts or omissions in connection with their importations—the 
material false statements, acts or omissions must result from the par- 
ties’ negligence, gross negligence or fraudulent conduct. Some typical 
examples of such violations include undervaluation, misdescription of 
merchandise, overvaluation, antidumping/countervailing duty order 
evasion or improper country of origin declarations or markings. 

This same section of law (19 U.S.C. $1592) also provides for “prior dis- 
closure” (19 U.S.C. §1592(c)(4)). Parties are not required to make a 
prior disclosure. They ELECT to submit the disclosure. Ifa party elects 
to make a complete “disclosure” of such a violation—before or without 
knowledge of a formal Custom investigation of the violation—the party 
receives reduced penalties—and the penalty is “zero” if the importa- 
tions involve unliquidated (i.e., “open”) Customs entries and no fraudis 
involved. If the entries are liquidated (i.e., “closed or finalized”) and no 
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fraud is involved, the penalty is the interest on the loss of duties. Ifa 
fraudulent violation is disclosed, the penalty is reduced from the nor- 
mal assessment of the domestic value of the goods to 1 times the duty 
loss—or if the violation involves no duty loss—the penalty is reduced to 
10 per cent of the dutiable value of the merchandise. 

Ofcourse, in all cases involving liquidated entries and duty loss viola- 
tions, you must tender this duty loss to Customs (see “WHEN” below 
regarding the timing of this tender). Customs will notify you later about 
the validity of your disclosure. 

The specific rules governing the prior disclosure provision are set 
forth in the Customs Regulations at 19 CFR 162.74. These regulatory 
provisions are provided below for your information. By following these 


rules carefully, you can avoid common mistakes if you elect to submit a 
prior disclosure. 


WHY SHOULD I ELECT TO MAKE A “PRIOR DISCLOSURE?” 


Answer: The obvious reason to submit the prior disclosure is the 
benefit of reduced penalties. In some cases, parties have saved millions 
of dollars in potential penalties by submitting valid prior disclosures— 
but there are other benefits which often accrue to the disclosing party. 
By conducting periodic “self-assessment” of your importing activities 
and availing yourself of this provision of law may permit you to detect 
and correct errors, as well as ensure future compliance with Customs 


laws and regulations. Additional time and money savings often materi- 
alize in the form of reduced legal expenses and/or the elimination of 
lengthy Customs penalty proceedings. Of course, the Government 
benefits as well—by eliminating or reducing expenditures of valuable 
investigative resources and manpower. 


WHEN SHOULD I SUBMIT A PRIOR DISCLOSURE TO CUSTOMS? 


Answer: This involves a judgment call that depends on your particu- 
lar circumstances. As a general rule, if you can identify the specific im- 
port transactions which violate 19 USC 1592, and you wish to submit a 
prior disclosure, you should do so as soon as possible. Certain factors 
may exist which will influence your decision—obviously, if Customs al- 
ready has contacted you regarding the violation, you may decide to fore- 
go disclosure (but see FAQ’s below concerning the availability in such 
cases for extraordinary relief!). Another factor which may influence 
your decision to submit the disclosure could be that you have not yet as- 
sembled all the correct information involving the transactions which 
are in violation of 19 USC 1592. In this case, the Customs regulations 
afford you 30 days to assemble this information and you can ask for ex- 
tensions of time to assemble this information. 

Customs officers frequently are asked about the appropriate time to 
submit duties that are due involving the disclosed violation. Customs 
regulations spell out that you should submit any duty loss involving liq- 
uidated entries covered by your disclosure at the time you submit the 
disclosure—but if you are not sure of the duty loss, you may wish to 
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wait until Customs notifies you of its calculation. If you choose this lat- 
ter option, you must pay the amount stated by Customs within 30 days 
of Customs notification. We note that the Regulations do provide for 
limited Customs Headquarters Review of local Customs duty loss cal- 
culations, but Parties who qualify for this limited review still must de- 
posit the loss determined by local Customs to obtain such review. 


WHERE po I SUBMIT A PRIOR DISCLOSURE? 

Answer: You may submit a prior disclosure to any Customs officer at 
the port of entry where the disclosed violation occurred. If violations oc- 
curred at anumber of ports, you should list all of the concerned ports in 
the disclosure and, although not required, it is a good idea to submit a 
copy of the disclosure to Customs officers at each of the concerned ports. 
By doing this, Customs will be able to consolidate handling the multi- 
port disclosure at a single port. 


HOW DOES CUSTOMS DECIDE IF THE PRIOR DISCLOSURE 
I SUBMIT IS VALID? 

Answer: The first thing Customs does is make sure that you have dis- 
closed the circumstances of the violation in accordance with the regula- 
tions (see 19 CFR 162.74(b) below). You must make sure that you are 
following the regulation’s requirements to make a complete disclosure 
of the violation. Once Customs decides that you have disclosed the cir- 
cumstances of the violation, the agency then checks to see that no open 
formal Customs investigation of the disclosed violation exists and veri- 
fies the accuracy of the information you submitted. If no open formal 
investigation exists, or Customs determines you have no knowledge of 
an open investigation, Customs will notify you that your disclosure is 
valid—assuming, of course, that the information you provided is veri- 
fied as accurate. If upon a thorough review of the facts relating to the 
prior disclosure, Customs determines that there was no violation of 19 
U.S.C. §1592, it is Customs policy to refund the duties on liquidated en- 
tries tendered with the prior disclosure. 


FAQ’S (FREQUENTLY ASKED QUESTIONS) 
1. Who in Customs decides whether my prior disclosure is valid? 
Answer: The Fines, Penalties and Forfeitures Officer responsible for 
the port of entry where the admitted violation took place will decide 
whether the prior disclosure ‘s valid (see 19 CFR 162.74(a)(2)). 


2. I’ve never been contacted by a Customs officer regarding the 
violation I wish to disclose. Does that mean I qualify for prior 
disclosure benefits if I fully disclose the circumstances of the 
violation and tender any duty loss associated with the violation? 

Answer: Ordinarily in such cases where there has been no Customs 
contact, you will receive prior disclosure benefits—but you should real- 
ize that Customs may have commenced a formal investigation of what 
you wish to disclose before you have submitted the disclosure. In all 
cases, before submitting the disclosure, you should review 19 CFR 
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162.74 to assure yourself that none of the events listed there has taken 
place. These events can give rise to a presumption that you had knowl- 
edge of the commencement of a formal Customs investigation. The law 
is rather specific here—the disclosing party has the burden of demon- 
strating lack of knowledge of a commenced formal investigation! 


3. I have reviewed my import transactions and have discovered a 
mistake on my entry documents relating to the value of the 
merchandise. Although the value I reported was too low, I haven’t 
been contacted by Customs and know that this was not an 
intentional error. Should I submit a prior disclosure? 


Answer: Probably so. You have to decide whether your false state- 
ment as to the value occurred through negligent, grossly negligent or 
fraudulent conduct. If you submit the disclosure and Customs deter- 
mines that no violation took place, there are no penalty consequences 
under 19 USC §1592—and therefore, no record of the disclosure is 
made. On the other hand, if you submit the disclosure and Customs de- 
termines that a 19 USC §1592 violation did occur, you will be granted 
disclosure treatment for that violation—assuming of course that you 
fully disclosed the circumstances before or without knowledge of the 
commencement of a formal investigation of what was disclosed, and 
tendered any loss of duties on liquidated entries. 


4. How do I fully “disclose the circumstances” of a violation? 


Answer: Just follow the requirements set forth below in 19 CFR 
162.74(b). These four rather straightforward requirements involve the 
“specifics” of the import transactions involved (e.g., merchandise, 
violation details, Customs entries involved, etc.) and the correct infor- 
mation which should have been provided to Customs. 


5. I’ve discovered certain undeclared importation costs which Customs 
may consider dutiable. Do the prior disclosure rules permit me to 
obtain a Customs decision or review on the dutiability issue before 
I submit the disclosure or tender any duties which might be due? 


Answer: First, it’s important to remember that the importer is re- 
sponsible for the truth and accuracy of the information submitted to 
Customs—including all dutiable elements of the transaction. If you 
have determined that required costs have not been reported to Cus- 
toms, we recommend that you consider submitting the prior disclosure. 
You will be notified by Customs whether any duty tender you submitted 
was insufficient—and given an opportunity to increase your tender to 
the amount requested by Customs. In cases where Customs determines 
the duty loss exceeds $100,000, you may be eligible for a Customs Head- 
quarters review of the duty calculation prior to the decision on the va- 
lidity of the disclosure, but such appeals require the deposit of the 
disputed amount, are limited in scope, and the Headquarters decision is 
final. In all other cases, if Customs denies the validity of the disclosure 
because you failed to tender the correct loss of duties (i.e., failed to ac- 
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knowledge the dutiability of certain costs), you will be able to challenge 
such determinations if a subsequent penalty proceeding occurs. 


6. Must I submit my disclosure in writing? 


Answer: No—but it certainly is recommended that you do so. By sub- 
mitting the disclosure in writing, you avoid some obvious pro- 
blems—the scope and details of the disclosure are “on paper” and the 
credibility of conversations does not become an issue. Also, although 
you may makean oral disclosure, it must be followed up in writing with- 
in 10 days of your oral communication to a Customs officer. The prob- 
lems associated with “oral disclosures” become glaring in those cases 
involving hundreds of import transactions—particularly where differ- 
ent types of merchandise are involved! 


7. How far back in time should I go in reviewing my transactions and 
deciding the scope of my prior disclosure? 


Answer: This is a very common problem with disclosures. First and 
foremost, it is essential to remember that you determine the scope of the 
disclosure. For example, if you make a valid disclosure of 2000 viola- 
tions and Customs, during its disclosure verification proceedings dis- 
covers violations in 1999, you only get disclosure treatment for the 2000 
violations. A good rule of thumb to follow in defining the scope of your 
disclosure is to cover those violations not barred by the statute of limita- 
tions—i.e., five years from the date of discovery for fraud, and five years 
from the date of occurrence for those violations involving gross negli- 
gence or negligence violations. It should also be remembered that the 
“scope” issue affects Customs as well—for example, if Customs has an 
open investigation involving alleged false country of origin covering 
only your 2001 widget imports, you may be able to obtain disclosure 
treatment for violations you disclose which occurred before 2001! 


8. What is a “formal investigation” and how does it affect prior 
disclosure? 


Answer: The law provides that when any Customs officer has reason 
to believe that a possibility of a violation of 19 U.S.C. §1592 has taken 
place, and the Customs officer records such belief in writing, a forma! 
investigation has commenced (see 19 CFR 162.74(g) below for complete 
definition). If you submit a clearly labeled prior disclosure and Customs 
later denies disclosure treatment on the basis that Customs had com- 
menced a formal investigation of what you disclosed, Customs is re- 
quired to provide you with notice of the written commencement in a 
subsequent penalty proceeding. Remember however, that if you can 
demonstrate that you had no knowledge of the commencement at the 


time of your disclosure, you may still be afforded disclosure benefits (see 
19 CFR 162.74(i) below). 
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9. I know that Customs has commenced a formal investigation of my 
2000 imports involving undeclared royalties I paid my supplier. 
May I get disclosure benefits if I disclose merchandise misdescrip- 
tion involving the same shipments? 

Answer: Yes, provided Customs investigation only related to the roy- 
alty violations, and you fully disclose the circumstances of the viola- 
tions involving misdescription (including tendering any loss of duties). 
Put another way—You may obtain disclosure benefits for additional 
violations not covered by the scope of Customs investigation. 


10. If I submit a valid prior disclosure of a violation of 19 U.S.C. §1592, 
can I be criminally prosecuted based on the information I disclose? 
Answer: If you submit a disclosure containing information which 
gives Customs reason to believe that a criminal violation has occurred, 
Customs legally is obligated to refer that information to the appropri- 
ate U.S. Attorney’s office. The U.S. Attorney’s office then is responsible 
for making a decision whether to prosecute the alleged criminal viola- 
tion. Generally speaking, in Customs experience, a validly disclosed 
violation rarely is prosecuted—it should be reiterated however, that the 
U.S. Attorney’s Office makes the decision on prosecution. 


11. I aave been notified that a Customs Compliance Assessment Team 
(“CAT”) will be conducting a review of my 2001 widget importa- 
tions in 18 months. What should I do before the team arrives? 

Answer: It is recommended that you utilize this 18 month period to 
conduct a self-assessment of your importations. By doing so, if you dis- 
cover potential violations of 19 U.S.C. §1592, you may obtain prior dis- 


closure benefits if you fully disclose the circumstances of the violations 
before the CAT team arrives. 


12. Doesn’t the fact that Customs may commence a formal investigation 
of a potential violation—and possibly preclude prior disclosure 
“chill” or inhibit a free and frank exchange of information between 
importers and Customs officials? 


Answer: There is no simple answer to this question. On the one hand, 
Customs is a law enforcement agency and is required to follow the law 
when it has reason to believe that a violation has occurred. On the other 
hand, Customs encourages facilitation of lawful international com- 
merce. Striking a balance between these objectives requires both Cus- 
toms and the trade to exercise “shared responsibilities” (one of the 
principal tenets of the Customs Modernization Act). For example, an 
importer is responsible for using “reasonable care” with respect to its 
importations. 

If you’re an importer and have used reasonable care with regard to 
your imports, you shouldn’t feel constrained to discuss your importa- 
tions with Customs—the importer who uses reasonable care is not cul- 
pable—and therefore does not violate 19 U.S.C. $1592. Such is often the 
case where, for example, a Customs import specialist, inspector or audi- 
tor merely asks you details about your merchandise. The questions 
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alone do not constitute a “commenced investigation.” Of course, it is 
true that if you provide information to the Customs officer which would 
cause that officer to believe you have committed a violation of 19 U.S.C. 
§1592 (i.e., that you did not act with “reasonable care”) the officer may, 
in fact commence a formal investigation. 

An important point to remember about prior disclosure is that it is 
rooted in fairness—to both the Government and the trade community. 
For example, if a party submits a valid prior disclosure, the party re- 
ceives the significantly reduced penalty benefits the law provides. On 
the other hand, where there is no prior disclosure and Customs discov- 
ers the violation (and the violator has knowledge of acommenced inves- 
tigation) disclosure treatment is not afforded the violator. This is 
another reason why Customs has adopted a policy which “encourages” 
the submission of valid prior disclosures. 


13. How am I notified by Customs that my prior disclosure is valid? 
Answer: Customs will notify you by means ofa 19 U.S.C. §1592 prepe- 
nalty notice and set forth the reduced penalty treatment in its notice. 
The notice will provide instructions regarding payment of any reduced 
penalty, and also serves as the Customs record of the disclosed violation. 


14. Should I make a prior disclosure of my Customs violations if I know 
that such violations are under formal Customs investigation? 


Answer: Again, this is a judgment call that you must make based on 
your particular circumstances. Some parties choose to disclose circum- 
stances of the violations in cases where they have knowledge of the com- 
mencement of a formal investigation of such violations in order to 
obtain “extraordinary relief” in subsequent Customs 19 U.S.C. §1592 
penalty proceedings. In such cases, by providing the details of the viola- 
tion to Customs and by exhibiting extraordinary cooperation, the party 
may obtain “mitigation” in the form of significantly reduced penal- 
ties—even though they do not qualify for prior disclosure treatment! In 
some cases, the mitigation may be close to the amount afforded a party 
who makes a valid prior disclosure. Further details regarding such ex- 
traordinary relief may be found in Appendix B to Part 171 of the Cus- 
toms Regulations. 


PRIOR DISCLOSURE CHECKLIST (19 U.S.C. §1592) 


The following checklist may prove helpful to you if you have made the 
decision to submit a prior disclosure to Customs. Answering all of the 
questions below may assist you in completing your prior disclosure sub- 
mission. 

1. Is your prior disclosure addressed to the Commissioner of Customs 
and does your submission indicate your name, address and telephone 
number? (Note: Although addressed to the Commissioner, the submis- 
sion must list all of the concerned ports of entry.) 


2. Have you identified the class or kind of merchandise involved in the 
disclosed violation? 
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3. Have you identified the importation included in the disclosure by 
Customs entry number, or by indicating each concerned Customs port 
of entry and the approximate dates of entry? (Reminder: The disclosing 
party defines the “scope” of the prior disclosure.) 

4. Have you provided the specific material false statements, omis- 
sions or acts involved in the disclosed violation and how and when they 
occurred? 

5. Have you provided the true and accurate information or data 
which should have been provided in the entry? (NOTE: In this regard, 
remember to specify that you will provide any unknown information or 
data within 30 days of your initial disclosure if it is not available at the 
time of your initial disclosure—you can also ask the concerned Fines, 
Penalties and Forfeitures Officer for extensions of this 30 day period.) 

6. Have you calculated any loss of duty involving liquidated entries 
covered by the prior disclosure? (NOTE: This amount includes all du- 
ties, taxes and user fees.) And, if so, have you prepared a check in the 
amount of the duty loss made payable to the U.S. Customs Service to 
submit along with your prior disclosure? If not, be prepared to deposit 
the amount of lost duties within 30 days of Customs notification of its cal- 
culation. 

7. Have you identified all of the Customs ports where the disclosed 
violations occurred? (Remember that the submission must list all the 
concerned ports of entry.) 

8. Ifyou are mailing the prior disclosure, have you considered sending 
it registered or return receipt requested so that the time of disclosure is 
the date of mailing? (Reminder: Failure to mail the disclosure in this 
manner will mean that the time of the disclosure will be considered the 
date of receipt by Customs.) 


CUSTOMS REGULATIONS ON PRIOR DISCLOSURE 
(As published in the Code of Federal Regulations, April 1, 2000) 


Sec. 162.74 Prior disclosure. 


(a) In general—(1) A prior disclosure is made if the person concerned 
discloses the circumstances ofa violation (as defined in paragraph (b) of 
this section) of 19 U.S.C. 1592 or 19 U.S.C. 1593a, either orally or in writ- 
ing to a Customs officer before, or without knowledge of, the commence- 
ment of a formal investigation of that violation, and makes a tender of 
any actual loss of duties, taxes and fees or actual loss of revenue in accor- 
dance with paragraph (c) of this section. A Customs officer who receives 
such a tender in connection with a prior disclosure shall ensure that the 
tender is deposited with the concerned local Customs entry officer. 

(2) A person shall be accorded the full benefits of prior disclosure 
treatment if that person provides information orally or in writing to 
Customs with respect to a violation of 19 U.S.C. 1592 or 19 U.S.C. 1593a 
if the concerned Fines, Penalties, and Forfeitures Officer is satisfied the 
information was provided before, or without knowledge of, the com- 
mencement of a formal investigation, and the information provided in- 
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cludes substantially the information specified in paragraph (b) of this 

section. In the case of an oral disclosure, the disclosing party shall con- 
firm the oral disclosure by providing a written record of the informa- 

tion conveyed to Customs in the oral disclosure to the concerned Fines, 
Penalties, and Forfeitures Officer within 10 days of the date of the oral 
disclosure. The concerned Fines, Penalties and Forfeiture Officer may, 
upon request of the disclosing party which establishes a showing of good 
cause, waive the oral disclosure written confirmation requirement. 
Failure to provide the written confirmation of the oral disclosure or ob- 
tain a waiver of the requirement may result in denial of the oral prior 
disclosure. 

(b) Disclosure of the circumstances ofa violation. The term “discloses 
the circumstances ofa violation” means the act of providing to Customs 
a statement orally or in writing that: 

(1) Identifies the class or kind of merchandise involved in the viola- 
tion; 

(2) Identifies the importation or drawback claim included in the dis- 
closure by entry number, drawback claim number, or by indicating each 
concerned Customs port of entry and the approximate dates of entry or 
dates of drawback claims; 

(3) Specifies the material false statements, omissions or acts includ- 
ing an explanation as to how and when they occurred; and 

(4) Sets forth, to the best of the disclosing party’s knowledge, the true 
and accurate information or data that should have been provided in the 
entry or drawback claim documents, and states that the disclosing 
party will provide any information or data unknown at the time of dis- 
closure within 30 days of the initial disclosure date. Extensions of the 
30-day period may be requested by the disclosing party from the con- 
cerned Fines, Penalties, and Forfeitures Officer to enable the party to 
obtain the information or data. 

(c) Tender of actual loss of duties, taxes and fees or actual loss of reve- 
nue. A person who discloses the circumstances of the violation shall ten- 
der any actual loss of duties, taxes and fees or actual loss of revenue. The 
disclosing party may choose to make the tender either at the time of the 
claimed prior disclosure, or within 30 days after Customs notifies the 
person in writing of Customs calculation of the actual loss of duties, 
taxes and fees or actual loss of revenue. The Fines, Penalties, and Forfei- 
tures Officer may extend the 30-day period if there is good cause to do so. 
The disclosing party may request that the basis for determining Cus- 
toms asserted actual loss of duties, taxes or fees be reviewed by Head- 
quarters, provided that the actual loss of duties, taxes or fees demanded 
by Customs exceeds $100,000 and is deposited with Customs, more than 
1 year remains under the statute of limitations involving the shipments 
covered by the claimed disclosure, and the disclosing party has complied 
with all other prior disclosure regulatory provisions. A grant of review 
is within the discretion of Customs Headquarters in consultation with 
the appropriate field office, and such Headquarters review shall be lim- 
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ited to determining issues of correct tariff classification, correct rate of 
duty, elements of dutiable value, and correct application of any special 

rules (GSP CBI, HTS 9802, etc.). The concerned Fines, Penalties, and 
Forfeitures Officer shall forward appropriate review requests to the 
Chief, Penalties Branch, Customs Headquarters, Office of Regulations 
and Rulings. After Headquarters renders its decision, the concerned 
Fines, Penalties, and Forfeitures Officer will be notified and the con- 
cerned Customs port will recalculate the loss, if necessary, and notify 
the disclosing party of any actual loss of duties, taxes or fees increases. 
Any increases must be deposited within 30 days, unless the local Cus- 
toms office authorizes a longer period. Any reductions of the Customs 
calculated actual loss of duties, or and fees shall be refunded to the dis- 
closing party. Such Headquarters review decisions are final and not 
subject to appeal. Further, disclosing parties requesting and obtaining 
such a review waive their right to contest either administratively or ju- 
dicially the actual loss of duties, taxes and fees or actual loss of revenue 
finally calculated by Customs under this procedure. Failure to tender 
the actual loss of duties, taxes and fees or actual loss of revenue finally 
calculated by Customs shall result in denial of the prior disclosure. 

(d) Effective time and date of prior disclosure—(1) If the documents 
that provide the disclosing information are sent by registered or certi- 
fied mail, return-receipt requested, and are received by Customs, the 
disclosure shall be deemed to have been made at the time of mailing. 

(2) If the documents are sent by other methods, including in-person 
delivery, the disclosure shall be deemed to have been made at the time of 
receipt by Customs. If the documents are delivered in person, the per- 
son delivering the documents will, upon request, be furnished a receipt 
from Customs stating the time and date of receipt. 

(3) The provision of information that is not in writing but that quali- 
fies for prior disclosure treatment pursuant to paragraph (a)(2) of this 
section shall be deemed to have occurred at the time that Customs was 
provided with information that substantially complies with the re- 
quirements set forth in paragraph (b) of this section. 

(e) Addressing and filing prior disclosure—(1) A written prior disclo- 
sure should be addressed to the Commissioner of Customs, have con- 
spicuously printed on the face of the envelope the words “prior 
disclosure,” and be presented to a Customs officer at the Customs port 
of entry of the disclosed violation. 

(2) In the case of a prior disclosure involving violations at multiple 
ports of entry, the disclosing party may orally disclose or provide copies 
of the disclosure to all concerned Fines, Penalties, and Forfeitures Offi- 
cers. In accordance with internal Customs procedures, the officers will 
then seek consolidation of the disposition and handling of the disclo- 
sure. In the event that the claimed “multi-port” disclosure is made to a 
Customs officer other than the concerned Fines, Penalties, and Forfei- 
tures Officer, the disclosing party must identify all ports involved to en- 
able the concerned Customs officer to refer the disclosure to the 
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concerned Fines, Penalties, and Forfeitures Officer for consolidation of 
the proceedings. 

(f) Verification of disclosure. Upon receipt of a prior disclosure, the 
Customs officer shall notify Customs Office of Investigations of the dis- 
closure. In the event the claimed prior disclosure is made to a Customs 
officer other than the concerned Fines, Penalties, and Forfeitures Offi- 
cer, itis incumbent upon the Customs officer to provide a copy of the dis- 
closure to the concerned Fines, Penalties, and Forfeitures Officer. The 
disclosing party may request, in the oral or written prior disclosure, 
that the concerned Fines, Penalties, and Forfeitures Officer request 
that the Office of Investigations withhold the initiation of disclosure 
verification proceedings until after the party has provided the informa- 
tion or data within the time limits specified in paragraph (b)(4) of this 
section. It is within the discretion of the concerned Fines, Penalties and 
Forfeitures Officer to grant or deny such requests. 

(g) Commencement of a formal investigation. A formal investigation 
of a violation is considered to be commenced with regard to the disclos- 
ing party on the date recorded in writing by the Customs Service as the 
date on which facts and circumstances were discovered or information 
was received that caused the Customs Service to believe that a possibil- 
ity of a violation existed. In the event that a party affirmatively asserts a 
prior disclosure (i.e., identified or labeled as a prior disclosure) and is 
denied prior disclosure treatment on the basis that Customs had com- 
menced a formal investigation of the disclosed violation, and Customs 
initiates a penalty action against the disclosing party involving the dis- 
closed violation, a copy of a “writing” evidencing the commencement of 
a formal investigation of the disclosed violation shall be attached to any 
required prepenalty notice issued to the disclosing party pursuant to 19 
U.S.C. 1592 or 19 U.S.C. 1593a. 

(h) Scope of the disclosure and expansion of a formal investigation. A 
formal investigation is deemed to have commenced as to additional 
violations not included or specified by the disclosing party in the party’s 
original prior disclosure on the date recorded in writing by the Customs 
Service as the date on which facts and circumstances were discovered or 
information was received that caused the Customs Service to believe 
that a possibility of such additional violations existed. Additional viola- 
tions not disclosed or covered within the scope of the party’s prior dis- 
closure that are discovered by Customs as a result of an investigation 
and/or verification of the prior disclosure shall not be entitled to treat- 
ment under the prior disclosure provisions. 

(i) Knowledge of the commencement of a formal investigation—(1) A 
disclosing party who claims lack of knowledge of the commencement of 
a formal investigation has the burden to prove that lack of knowledge. A 
person shall be presumed to have had knowledge of the commencement 
of a formal investigation ofa violation if before the claimed prior disclo- 
sure of the violation a formal investigation has been commenced and: 
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(i) Customs, having reasonable cause to believe that there has been a 
violation of 19 U.S.C. 1592 or 19 U.S.C. 1593a, so informed the person of 
the type of or circumstances of the disclosed violation; or 

(ii) A Customs Special Agent, having properly identified himself or 
herself and the nature of his or her inquiry, had, either orally or in writ- 
ing, made an inquiry of the person concerning the type of or circum- 
stances of the disclosed violation; or 

(iii) A Customs Special Agent, having properly identified himself or 
herself and the nature of his or her inquiry, requested specific books 
and/or records of the person relating to the disclosed violation; or 

(iv) Customs issues a prepenalty or penalty notice to the disclosing 
party pursuant to 19 U.S.C. 1592 or 19 U.S.C. 1593a relating to the type 
of or circumstances of the disclosed violation; or 

(v) The merchandise that is the subject of the disclosure was seized; or 

(vi) In the case of violations involving merchandise accompanying 
persons entering the United States or commercial merchandise in- 
spected in connection with entry, the person has received oral or writ- 
ten notification of Customs finding of a violation. 

(2) The presumption of knowledge may be rebutted by evidence that, 
notwithstanding the foregoing notice, inquiry or request, the person 
did not have knowledge that an investigation had commenced with re- 
spect to the disclosed information. 


[T.D. 98-49, 63 FR 29131, May 28, 1998; 63 FR 35798, July 1, 1998; TD. 
99-27, 64 FR 13676, Mar. 22, 1999; T.D. 99-64, 64 FR 43267, Aug. 10, 
1999; T.D. 00-5, 65 FR 3809, Jan. 25, 2000] 


ADDITIONAL INFORMATION 


The U. S. Customs Service’s home page on the Internet’s World Wide 
Web, provides the trade community with current, relevant information 
regarding Customs operations and items of special interest. The site 
posts information—which includes proposed regulations, news re- 
leases, Customs publications and notices, etc.—that can be searched, 
read on-line, printed or downloaded to your personal computer. The 
web site was established as a trade-friendly mechanism to assist the im- 
porting and exporting community. The web site contains the most cur- 
rent electronic versions of, or links to: 


Customs Regulations and statutes 

Federal Register and public information notices 

The Customs Bulletin and Decisions 

Binding Rulings 

Publications including— 

¢ Importing Into the US. 

¢ other Informed Compliance Publications in the “What 


Every Member of the Trade Community Should Know 
About: * * *” series 


Customs Valuation Encyclopedia 
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e Video Tape availability and ordering information 
e Information for small businesses 


The web site links to the home pages of many other agencies whose 
importing or exporting regulations Customs helps to enforce. The web 
site also links to the Customs Electronic Bulletin Board (CEBB), an old- 
er electronic system on which Customs notices and drafts were posted. 
Since December 1999, the CEBB has been only accessible through the 
web site. Finally, Customs web site contains a wealth of information of 
interest to a broader public than the trade community—to internation- 
al travelers, for example. 


The Customs Service’s web address is http://www.customs.gov. 





The information provided in this publication is for general infor- 
| mation purposes only. Recognizing that many complicated factors 
may be involved in customs issues, an importer may wish to obtain 
| aruling under Customs Regulations, 19 CFR Part 177, or obtain 
advice from an expert (such as a licensed customs broker, attorney 
or consultant) who specializes in Customs matters. Reliance solely 


on the general information in this pamphlet may not be consid- 
ered reasonable care. 


Additional information may also be obtained from Customs ports of 
entry. Please consult your telephone directory for a Customs office near 


you. The listing will usually be found under U.S. Government, Treasury 
Department. 


“Your COMMENTS ARE IMPORTANT” 


The Small Business and Regulatory Enforcement Ombudsman and 
10 regional Fairness Boards were established to receive comments from 
small businesses about federal agency enforcement activities and rate 
each agency’s responsiveness to small business. If you wish to comment 


on the enforcement actions of U.S. Customs, call 1-888-REG-FAIR 
(1-888-734-3247). 


U.S. Customs Service 
Washington, D.C. 20229 


Please visit the U.S. Customs Service Web Site at http://www.customs.gov 
TO REPORT DRUG SMUGGLING 
1(800) BE ALERT 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, DC, June 6, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF ALUMINUM RAILS AND DRAWERS FOR 
USE IN AIRCRAFT GALLEYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed modification of tariff classification ruling 


letters and revocation of treatment relating to the classification of alu- 
minum rails and drawers for use in aircraft galleys. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling and to revoke any treat- 
ment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of aluminum rails and 
drawers for use in aircraft galleys, under the Harmonized Tariff Sched- 
ule ofthe United States (HTSUS). Comments are invited on the correct- 
ness of the intended action. 


DATE: Comments must be received on or before July 20, 2001. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings. Attention: Regulations 
Branch, 1300 Pennsylvania Avenue. NW., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify Headquarters Ruling 
Letter (HQ) 956998, dated November 28, 1994, which pertains to the 
classification of, inter alia, aluminum rails and drawers for use in air- 
craft galleys. HQ 956998 is set forth as “Attachment A” to this docu- 
ment. 

Although in this notice Customs is specifically referring to one rul- 
ing, HQ 956998, this notice covers any rulings on this merchandise that 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing databases; no further rul- 
ings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, other than the referenced rulings (see above), should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical transactions. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling ofa 
third party to importations of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the HTSUS. Any per- 
son involved in substantially identical transactions should advise Cus- 
toms during this notice period. An importer’s failure to advise Customs 
of substantially identical transactions or of a specific ruling not identi- 
fied in this notice, may raise issues of reasonable care on the part of the 


importer or his agents for importations of merchandise subsequent to 
this notice. 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify HQ 
956998 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 963663 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: June 5, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, DC, November 28, 1994. 


CLA-2 CO:R:C:M 956998 RFA 
Category: Classification 
Tariff No. 7616.90.00 and 8302.49.60 
DISTRICT DIRECTOR OF CUSTOMS 


909 First Avenue, Room 2039 
Seattle, WA 98174 


Re: Protest 3001-93-100627; Aircraft Galley; Aluminum Drawers; Latches; Aluminum 
Structures; Furniture; Parts and Accessories; 7610.10.00, 8803.30.00, 9403.90.50; 
HQs 957165, 953562 and 084347. 


Dear District DIRECTOR: 

The following is our decision regarding the request for further review of Protest 
3001-93-100627, which concerns the classification of aluminum parts for aircraft galley 
units under the Harmonized Tariff Schedule of the United States (HTSUS). The subject 


entries were liquidated on June 18, July 16, and August 6, 1993. The protest was timely 
filed on September 16, 1993. 


Facts: 


The subject merchandise is aluminum rails, drawers and latches which are parts of an 
airplane galley. An aircraft galley is a complete structural entity that is designed and built 
to the specifications of a particular style of aircraft. A galley is comprised of a bulkhead with 
heating elements, refrigerators, coffee makers, storage cabinets, waste receptacles and any 
other items necessary to meet the specialized food service demands anticipated for a com- 
mercial flight. All electrical appliances in the galley operate on an AC power frequency of 
400 hz. The galley is permanently mounted to the floor and ceiling of the airplane at the 
appropriate point in the overall aircraft assembly process. 

The merchandise was entered under subheading 8803.30.00, HTSUS, as parts of airpla- 
nes. The entry was liquidated under subheading 7610.10.00, HTSUS, as aluminum struc- 
tures for the door assemblies, and under subheading 8302.41.90, HTSUS, as other base 
metal mountings, fittings and similar articles suitable for buildings. 

Classification of the merchandise under subheading 9403.90.50, HTSUS, as parts of fur- 
niture, or under subheading 8302.49.60, HTSUS, as other mountings, fittings and similar 
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articles of aluminum, or under subheading 7616.90.00, HTSUS, as other articles of alumi- 
num, are also under consideration. 


The subheadings under consideration are as follows: 


7610.10.00: Aluminum structures (excluding prefabricated eon Y of heading 
9406) and parts of structures (for example, * * * doors and windows and 
their frames and thresholds for doors, * * *) * * *: [dloors, windows and 
their frames and thresholds for doors. * * * 


Goods classifiable under this provision have a general, column one rate of duty of 
5.7 percent ad valorem. 


7616.90.00 Other articles of aluminum: [o]ther. * * * 


Goods classifiable under this provision have a general, column one rate of duty of 
5.7 percent ad valorem. 


8302 Base metal mountings, fittings and similar articles suitable for furni- 
ture, doors, staircases, windows, blinds, * * * : [o]Jther mountings, fit- 
tings and similar articles, and parts thereof: 

8302.41.90 Suitable for buildings: [o]ther: [o]Jther * * * Goods classifiable under 
this provision have a general, column one rate of duty of 5.1 percent ad 
valorem. 

8302.49.60 Other: [o]ther: [o]f iron or steel, of aluminum or of zinc. * * * 


Goods classifiable under this provision have a general, column one rate of duty of 
5.7 percent ad valorem. 


8803.30.00 Parts of goods of heading 8801 or 8802: [o]ther parts of airplanes or heli- 
copters * * *. 


Goods classifiable under this provision have a general, column one rate of duty of free. 
9403.20.00 Other furniture and parts thereof: [o]ther metal furniture * * *. 


Goods classifiable under this provision have a general, column one rate of duty of 
4 percent ad valorem. 


Issue: 


Are aircraft galley doors and latch assemblies classifiable as parts of aircraft or as ar- 
ticles of aluminum and fittings made of metal under the HTSUS? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s). GRI 1 provides that classification shall be determined according 
to the terms of the headings and any relative section or chapter notes. 

In HQ 957165 of this date, Customs determined that aircraft galley units, with or with- 
out electrical appliances, were classifiable under subheading 8803.30.00, HTSUS, as parts 
of airplanes. The issue to be decided in this protest is under what heading parts of aircraft 
galley units are classified. 

The protestant argues that the subject merchandise should be classified under heading 
8803, HTSUS, as parts of airplanes or under heading 9403, HTSUS, as parts of furniture. 
However, in HQ 957165, Customs determined that the galley units did not meet the defini- 
tion of furniture. Therefore, classification under heading 9403, HTSUS, is not applicable. 

Under the principle that a part of a part is more specifically provided for as a part of the 
part than as part of the whole, classification of the drawers and latches as parts of airplanes 
under heading 8803, HTSUS, is inapplicable. The drawers and latches are more specifically 
provided for as a part of the aircraft galley. See Korody-Colyer Corp. v. United States, 66 
Cust.Ct. 337, C.D. 4212 (1971). 

The issue to be decided is whether the aluminum drawers and rails are provided for un- 
der heading 7610, HTSUS, as parts of aluminum structures. The heading defines the scope 
of this provision by describing articles such as “bridges and bridge-sections, towers, lattice 
masts, roofs, roofing frameworks, doors and windows and their frames and thresholds for 
doors, balustrades, pillars and columns”. Under the doctrine of ejusdem generis, we find 
that the aluminum drawers and rails are not of the same class or kind as that listed in the 
heading. See HQ 084347, dated August 4, 1989. Therefore, classification is precluded un- 
der heading 7610, HTSUS. The aluminum drawers and rails are provided for under head- 
ing 7616, HTSUS. They are classifiable under subheading 7616.90.00, HTSUS. 

There is no dispute that the latch is provided for under heading 8302, HTSUS. The issue 
is whether or not the latch is provided for as fitting suitable for buildings, or as an other 
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fitting. The latch is used to keep the aluminum drawers of an aircraft galley closed. Because 
the galley unit and the drawers are not classifiable as a building, classification of the latch 
as a fitting suitable for buildings is precluded. Therefore, the latch is provided for under 
subheading 8302.49.60, HTSUS, as a fitting for use with a drawer not a building. 


Holding: 


The aluminum drawers and rails are classifiable under subheading 7616.90.00, HTSUS, 
as other aluminum articles. The latch is provided for under subheading 8302.49.60, 
HTSUS, as a fitting for use with a drawer not a building. 

The protest is DENIED. In accordance with Section 3A(11)(b) of Customs Directive 099 
3550-065, dated August 4, 1993, Subject: Revised Protest Directive, this decision, together 
with the Customs Form 19, should be mailed by your office to the protestant no later than 
60 days from the date of this letter. Any reliquidation of the entry in accordance with the 
decision must be accomplished prior to mailing of the decision. Sixty days from the date of 
the decision the Office of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in ACS and the public via 
the Diskette Subscription Service, Freedom of Information Act and other public access 
channels. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 963663 AML 
Category: Classification 


Tariff No. 8803.30.00 
Mr. S. FUKUSHIMA 


SENIOR EXECUTIVE VICE PRESIDENT 
JAMCO AMERICA, INC. 

1018 80** Street S.W. 

Everett, WA 98203 


Re: HQ 956998 modified; parts and components of aircraft galleys. 


DEAR Mr. FUKUSHIMA: 

This is in regard to Headquarters Ruling Letter (HQ) 956998, dated November 28, 1994, 
which decided protest # 3001-93-100627, initiated by you concerning the classification of 
parts and components of aircraft galleys. In HQ 956998, aluminum rails and drawers for 
use in aircraft galleys, among other articles not relevant to this decision, were classified 
under subheading 7616.90.00, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for articles of aluminum. We have reviewed the ruling and determined that 
its conclusions concerning aluminum rails and drawers of the aircraft galleys are incorrect 
(although, of course, the specific liquidation and protest denial are not affected (see 19 
U.S.C. 1514, 1515)). This ruling sets forth the correct classification. 


Facts: 
The articles were described in HQ 956998 as follows: 


The subject merchandise [consists of] aluminum rails, drawers and latches which are 
parts of an airplane galley. An aircraft galley is a complete structural entity that is de- 
signed and built to the specifications of a particular style of aircraft. A galley is com- 
prised of a bulkhead with heating elements, refrigerators, coffee ohne storage 
cabinets, waste receptacles and any other items necessary to meet the specialized food 
service demands anticipated for a commercial flight. All electrical appliances in the 
galley operate on an AC power frequency of 400 Hz. The galley is permanently 
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mounted to the floor and ceiling of the airplane at the appropriate point in the overail 
aircraft assembly process. 


Issue: 


Whether the aluminum rails and drawers are classifiable under the subheading which 
describes them by constituent material, or under subheading 8803.90.00, HTSUS, as other 
parts of airplanes or helicopters for use in civil aircraft, other? 


Law and Analysis: 


Classification of imported merchandise is accomplished pursuant to the Harmonized 
Tariff Schedule of the United States (HTSUS). Classification under the HTSUS is guided 
by the General Rules of Interpretation of the Harmonized System (GRIs). GRI 1, HTSUS, 
states in part that “for legal purposes, classification shall be determined according to the 
terms of the headings and any relative section or chapter notes!.]” 

The HTSUS provisions under consideration are as follows: 


7616 Other articles of aluminum: 
Other: 

7616.99 Other: 

7616.99.50 Other. 


* * * * * * * 


8803 Parts of goods of heading 8801 (Balloons and dirigibles; gliders, hang 
gliders and other non-powered aircraft) or 8802 (other aircraft (for ex- 
ample, helicopters, air-planes): 

8803.30.00 Other. 


When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide acommentary on the scope of each heading, 
and are generally indicative of the proper interpretation of the HTSUS. Customs believes 
the ENs should always be consulted. See T.D. 89-90, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

The Notes to Section XVII (which prohibit the classification of certain enumerated ar- 
ticles and “parts of general use” as described in the Notes to Section XV) guide classifica- 


tion of articles under heading 8803. Legal Note 2(b) to Section XVII, provides, in pertinent 
part, that: 


2. The expressions “parts” and “parts and accessories” do not apply to the following 
articles, whether or not they are identifiable as for the goods of this section: 


bd * * tJ * * 


*x 
(b) Parts of general use, as defined in note 2 to section XV, of base metal (section XV)[.] 


The aluminum drawers and rails may be classifiable as parts in heading 8803, HTSUS, if 
they are not excluded as parts of general use by Note 2(b) tosection XVII, HTSUS, set forth 
above. By reference to Note 2 to Section XV, the aluminum latches described in HQ 956998 
are parts of general use and will remain so classified. The aluminum drawers and rails are 
not similar to the articles listed as exemplars of parts of general use in Note 2 to Section XV. 
Further, the drawers and rails are specifically designed and intended for use as parts of the 
aircraft galleys (which are designed specifically for distinct types of aircraft). Therefore, 
they are not parts of general use as defined by Note 2 to Section XV and are therefore not 
precluded from classification in heading 8803. 

The ENs to heading 8803, HTSUS, provide, in pertinent part, that: 

This heading covers parts of the goods falling in heading 88.01 or 88.02, provided the 
parts fulfill both the following conditions: 
(i) They must be identifiable as being suitable for use solely or principally with 
the goods of the above-mentioned headings; 
and (ii) They must not be excluded by the provisions of the Notes to Section 
XVII (see the corresponding General Explanatory Note). 


The ENs to heading 8803 provide for a wide array of parts intended solely or principally 
for use in aircraft. The common criteria to these parts (which run the gamut from fuselages 
and hulls to internal and external parts) is that they are identifiable as being intended for 
use in aircraft of 8801 8802. The evidence presented demonstrates that the articles are 
suitable for use solely or principally as integral parts of galleys of aircraft. Further, the pro- 
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visions of the Notes to Section XVII do not exclude the drawers and rails from being classifi- 


able under the heading. For these reasons, we find that the articles are classifiable under 
heading 8803, HTSUS. 


This determination comports with HQ 957165, dated November 28, 1994, in which com- 
plete aircraft galleys were classified as parts of airplanes under subheading 8803.30.00, 
HTSUS. See also, HQ 953562, dated October 7, 1993, wherein lavatory modules for aircraft 
were classified in subheading 8803.30.00, HTSUS. 


Holding: 

The aluminum rails and drawers are classifiable under subheading 8803.30.00, HTSUS, 
as other parts of airplanes or helicopters. 
Effect on Other Rulings: 

HQ 956998 is modified as set forth in this ruling. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF LETTER RELATING TO 
GASOLINE AND DIESEL FUEL FROM A CLASS 9 CUSTOMS 
BONDED WAREHOUSE ALSO KNOWN AS A DUTY-FREE SHOP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Revocation of letter relating to gasoline and diesel fuel froma 
class 9 Customs bonded warehouse also known as a duty-free shop. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 USC 
1625(c)) this notice advises interested parties that Customs intends to 
revoke a letter issued by the Port Director at Detroit pertaining to the 
entry into a class 9 Customs bonded warehouse and the sale of gasoline 
and diesel fuel from such a warehouse. 


DATE: Comments must be received on or before July 20, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Chief, Duty and Refund Determination Branch, (202) 927-2077. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
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are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. section 1484) the importer of record is 
responsible for using reasonable care to enter, classify and value im- 
ported merchandise and provide any other information necessary toen- 
able Customs to properly assess duties, collect accurate statistics and 
determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 USC 1625(c)(1), 
this notice advises interested parties that Customs intends to revoke a 
letter issued by the Port Director at Detroit pertaining tothe entry into, 
and sale from, aclass 9 Customs bonded warehouse of gasoline and die- 
sel fuel. Although in this notice Customs is specifically referring to one 
letter, this notice covers any other letter or ruling relating to the eligi- 
bility for entry into, and sale from, aclass 9 Customs bonded warehouse 
which may exist but not have been specifically identified. Customs has 
undertaken reasonable efforts to search existing databases for rulings 
in addition to the one identified. No further rulings have been found. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice should advise Cus- 
toms during this period. 

On September 5, 2000, the Port Director, Detroit, issued a letter to 
Ammex, Inc., granting its request to expand its operation of a class 9 
Customs warehouse (duty-free store) to include gasoline and diesel fuel 
tanks to permit, as described by Ammex in a September 1, 2000 letter to 
Inspector Jim Blaine, the sale of “duty free fuel.” The Port Director is- 
sued the letter to implement the decision of the Court of International 
Trade in Ammex Inc., v. U.S., 115 FSupp.2d 1269 (2000), which declared 
HQ 227385 (February 12, 1998) to be contrary to law. In HQ 227385, 
Customs had reconsidered an earlier ruling, HQ 225287 (June 7, 1994), 
that concerned gasoline and diesel fuel which had been identified by the 
party requesting the ruling as duty-free merchandise. Accordingly, in 
both HQ 227385 and 225287, Customs accepted the requestcr’s asser- 
tion that the merchandise under consideration was duty-free but, for 
reasons unrelated to its eligibility for duty-free status, determined that 
such merchandise could not be sold as duty-free merchandise from a 
class 9 bonded warehouse. The Court of International Trade held that 
HQ 227385 violated 19 USC 1557(a)(1), which permits “any merchan- 
dise subject to duty, with the exception of perishable articles and explo- 


sive substances” to be entered and withdrawn (for exportation) from a 
bonded warehouse. 
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The statute governing the operation of duty-free stores, 19 USC 
1555(b)(8)(E), defines duty-free merchandise as merchandise on which 
neither Federal duty nor Federal tax has been assessed pending ex- 
portation. Customs regulations implementing 19 USC 1555(b) pro- 
vides that “only conditionally duty-free merchandise may be placed ina 
bonded storage area of a Class 9 warehouse” and defines “conditionally 
duty-free merchandise” as “merchandise sold by a duty-free store on 
which duties and/or internal revenue taxes (where applicable) have not 
been paid.” 19 CFR 19.35(a) and 19.36(e). In Ammex, Inc. v. U.S., the 
CIT noted approvingly that there is not conflict between 19 USC 
1557(a)(1) and 19 CFR 19.35(a) and 19.36(e). 115 FSupp.2d 1275, n.9. 

The Internal Revenue Service has informed the Customs Service that 
26 USC 4081 imposes a tax upon entry into the United States of any tax- 
able fuel for consumption, use, or warehousing. Taxable fuel is defined 
by 26 USC 4083 and includes gasoline and diesel fuel. By regulation, 26 
CFR 48.4081-1(a), entry for purposes of 26 USC 4081 occurs when tax- 
able fuel is brought into the United States and applicable Customs law 
requires that the taxable fuel be entered for consumption, use, or ware- 
housing. By statute, 19 USC 1484, generally the entry of all imported 
merchandise, which necessarily includes imported gasoline and diesel 
fuel, is required. The entry for warehouse is further governed by 19 
USC 1557. Consequently, any fuel subject toa tax when warehoused un- 


der 26 USC 4081 and the implementing Internal Revenue Service regu- 
lations cannot qualify as duty-free fuel and, therefore, cannot be 
entered into a class 9 warehouse. 

Because only fuel on which neither duty nor tax has been assessed can 
qualify as duty-free fuel in conformity with 19 USC 1555(b)(8)(E), the 


Customs Service intends to revoke the Port Director’s letter of Septem- 
ber 5, 2000. 


Dated: June 1, 2001. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 


Washington, DC, June 1, 2001. 
Mr. FRANCOIS LEVESQUE, PRESIDENT 


AMMEX DETROIT DUTY FREE 
3400 W. Fort Street 
Detroit, Michigan 48216 


DEAR MR. LEVESQUE; 


This letter is to notify you that the letter of the Port Director dated September 5, 2000, 
which was in response to your letter of September 1, 2000, to the extent that it authorized 
the entry into your class 9 Customs bonded warehouse of other than duty-free fuel, is re- 
voked. 

The statute authorizing the entry into class 9 Customs bonded warehouses, 19 USC 
1555(b), provides for the entry only of duty-free merchandise. Paragraph (8)(E) of that 
statute defines duty-free merchandise to mean merchandise sold by a duty-free sales enter- 
prise on which neither Federal duty nor Federal tax has been assessed. It has been brought 
to Customs attention that the imported gasoline and diesel fuel in issue here was assessed 
with a tax under 26 USC 4081, as implemented by 26 CFR 48.4081. Consequently, that fuel 
does not meet the statutory definition of duty-free merchandise is not eligible for entry into 
a class 9 Customs bonded warehouse. However, fuel that is assessed Federal tax and, there- 
fore, is within the statutory definition of merchandise other than duty-free merchandise 
may be sold to individuals departing the U.S., but not as duty-free merchandise. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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(Slip Op. 01-66) 
CONSOLIDATED BEARINGS CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 98-09-02799 


Plaintiff, Consolidated Bearings Company (“Consolidated Bearings”), moves pursuant 
to USCIT R. 56.1 for judgment upon the agency record challenging the liquidation in- 
structions number 8216117 (“Liquidation Instructions”) issued by the United States De- 
partment of Commerce, International Trade Administration (“Commerce”), on August 4, 
1998, following Commerce’s final determination entitled Final Results of Antidumping 
Duty Administrative Review of Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From the Federal Republic of Germany (“Final Results”), 56 Fed. 
Reg. 31,692 (July 11, 1991), as amended by Amended Final Results of Antidumping Duty 
Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From Germany (“Amended Final Results”), 62 Fed. Reg. 32,755 (June 
17, 1997). In the Liquidation Instructions, Commerce required the United States Cus- 
toms Service (“Customs”) to assess antidumping duties on Consolidated Bearings’ im- 
ports of the merchandise manufactured by FAG Kugelfischer Georg Schaefer KGaA 
(“FAG Kugelfischer”) at the cash deposit rates in effect at the time of entry instead of at 
the weighted-average rates determined for FAG Kugelfischer in the Amended Final Re- 
sults, 62 Fed. Reg. 32,755. Consolidated Bearings alleges that the Liquidation Instruc- 
tions are arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law and requests the liquidation of the merchandise produced by FAG Kugelfischer and 
imported by Consolidated Bearings during the period of review covered in the Final Re- 
sults, 56 Fed. Reg. 31,692, and the Amended Final Results, 62 Fed. Reg. 32,755, at the 
rates provided in the liquidation instructions issued by Commerce on September 9, 1997. 

Held: Consolidated Bearings’ USCIT R. 56.1 motion is granted. This case is remanded 
to Commerce to: (a) annul the Liquidation Instructions issued by Commerce on August 4, 
1998; and (b) take further actions not inconsistent with this opinion. 

[Consolidated Bearings’ motion is granted. Case remanded]. 


(Dated June 5, 2001) 


Winthrop, Stimson, Putnam & Roberts (Christopher R. Wall and Mark A. Monborne) for 
plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Lucius B. 
Lau); of counsel: Myles S. Getlan, Office of the Chief Counsel for Import Administration, 
United States Department of Commerce, for the United States. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiff, Consolidated Bearings Company 
(“Consolidated Bearings”), moves pursuant to USCIT R. 56.1 for judg- 
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ment upon the agency record challenging the liquidation instructions 
number 8216117 (“Liquidation Instructions”) issued by the United 
States Department of Commerce, International Trade Administration 
(“Commerce”), on August 4, 1998, following Commerce’s final deter- 
mination entitled Final Results of Antidumping Duty Administrative 
Review of Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From the Federal Republic of Germany (“Final Re- 
sults”), 56 Fed. Reg. 31,692 (July 11, 1991), as amended by Amended Fi- 
nal Results of Antidumping Duty Administrative Reviews of 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Germany (“Amended Final Results”), 62 Fed. Reg. 32,755 
(June 17, 1997). In the Liquidation Instructions, Commerce required 
the United States Customs Service (“Customs”) to assess antidumping 
duties on Consolidated Bearings’ imports of the merchandise manufac- 
tured by FAG Kugelfischer Georg Schaefer KGaA (“FAG Kugelfischer”) 
at the cash deposit rates in effect at the time of entry instead of at the 
weighted-average rates determined for FAG Kugelfischer in the 
Amended Final Results, 62 Fed. Reg. 32,755. Consolidated Bearings al- 
leges that the Liquidation Instructions are arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law and re- 
quests the liquidation of the merchandise produced by FAG Kugelfis- 
cher and imported by Consolidated Bearings during the period of review 
covered in the Final Results, 56 Fed. Reg. 31,692, and the Amended Fi- 


nal Results, 62 Fed. Reg. 32,755, at the rates provided in the liquidation 
instructions issued by Commerce on September 9, 1997. 


BACKGROUND 


On May 15, 1989, Commerce published antidumping duty orders on 
certain antifriction bearings (“AFBs”) from Germany and eight other 
countries. See Antidumping Duty Orders: Ball Bearings, Cylindrical 
Roller Bearings, and Spherical Plain Bearings and Parts Thereof From 
the Federal Republic of Germany, 54 Fed. Reg. 20,900. Commerce subse- 
quently instructed Customs to require importers of bearings subject to 
the order (including those manufactured in Germany by FAG Kugelfis- 
cher) to post cash deposits equal to the following final antidumping duty 
margin percentages determined for FAG Kugelfischer in the original in- 
vestigation. See Pl.’s Br. Supp. Mot. J. Agency R. (“Pl.’s Br.”), Ex. 3 at 
4-7, 

Consolidated Bearings is a distributor of a range of antifriction bear- 
ings manufactured in various countries. See id., Ex. 4. On November 16, 
1989, Consolidated Bearings entered a shipment of AFBs manufactured 
in Germany by FAG Kugelfischer. See id. Customs required Consoli- 
dated Bearings to make a certain cash deposit of estimated antidumping 
duties applicable to the merchandise at issue, and such deposit was 
properly made. See id. 

On December 12, 1989, Consolidated Bearings entered another ship- 
ment of AF Bs, part of which was manufactured by FAG Kugelfischer, 
and made a cash deposit of estimated antidumping duties applicable to 
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this shipment of merchandise at the same rate as that allocated to the 
entry of November 16, 1989. See id. 

On June 1, 1990, Commerce published a notice that initiated an ad- 
ministrative review of imports of different merchandise including the 
merchandise that was: (1) entered between November 9, 1988, and April 
30, 1990; and (2) manufactured by FAG Kugelfischer. See id., Ex. 5. 
Upon conclusion of the review, Commerce published the Final Results 
providing certain assessment rates for all the merchandise reviewed. 
See 56 Fed. Reg. 31,692. 

Later on, Commerce amended the determinations made in the Final 
Results, published a notice with regard to a pertinent court decision that 
took place during the interim and established a weighted-average anti- 
dumping duty rate for FAG Kugelfischer. See Amended Final Results, 62 
Fed. Reg. 32,755. Neither the notice nor the Amended Final Results ex- 
pressly provided whether or not this antidumping duty rate would apply 
to the entries of Consolidated Bearings. 

On September 9, 1997, acting in accordance with the determinations 
made in Final Results, 56 Fed. Reg. 31,692, and Amended Final Results, 
62 Fed. Reg. 32,755, Commerce instructed Customs to liquidate entries 
of the merchandise produced by FAG Kugelfischer and imported by cer- 
tain designated importers, the list of which did not include Consolidated 
Bearings, at certain rates. See Pl.’s Br., Ex. 6. 

Almost a year later, on August 4, 1998, Commerce sent the Liquida- 
tion Instructions at issue to Customs with regard to any merchandise 
that: (a) was produced in Germany; and (b) still remained unliquidated 
after the application of prior liquidation instructions including that of 
September 9, 1997. See id., Ex. 7. The Liquidation Instructions required 
Customs to liquidate the merchandise “at the deposit rate[s] required at 
the time of entry of the merchandise,” the rates much higher than those 
applicable under the prior liquidation instructions of September 9, 
1997. Id. The merchandise of Consolidated Bearings fell subject to the 
Liquidation Instructions at issue. 


I. Jurisdiction 


As a preliminary matter, there is a jurisdictional question. Consoli- 
dated Bearings and Commerce agree that jurisdiction is sought under 
28 U.S.C. § 1581(i) (1994), the court’s residual jurisdiction provision. 
See Pl.’s Br. Reply Def.’s Mem. Opp. Br. Supp. Pl.’s Mot. J. Agency R. 
(“Pl.’s Reply”) at 4; Def.’s Mem. Opp. Br. Supp. Pl.’s Mot. J. Agency R. 
(“Def.’s Mem.”) at 8-10. 

It is incumbent upon the Court to independently assess the jurisdic- 
tional basis for a case, see Ad Hoc Comm. of Fla. Producers of Gray Port- 
land Cement v. United States,22CIT__,_ _, 25 F Supp. 2d 352, 357 
(1998), a principal that is especially true where a party seeks to invoke 
the court’s residual jurisdiction authority. And, “[i]t is well established 
that the residual jurisdiction of the court under [sub]section 1581(i) 
‘may not be invoked when jurisdiction under another [sub]section of 
§ 1581 is or could have been available, unless the relief provided under 
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that other subsection would be manifestly inadequate.’” Id. (citing Nor- 
cal/Crosetti Foods, Inc. v. United States, 963 F.2d 356, 359 (Fed. Cir. 
1992) (emphasis in original)). 

In the given case, it is appropriate to exercise residual jurisdiction be- 
cause jurisdiction under other subsections of section 1581 is not avail- 
able. Commerce suggests that subsections 1581(a) and 1581(c) could 
have served as viable jurisdictional alternatives for Consolidated Bear- 
ings. See Def.’s Mem. at 15-16. Commerce’s liquidation instructions, 
however, are not subject to review under subsection 1581(a) because 
Commerce, not Customs, is the agency responsible for issuing the in- 
structions and determining the amount of antidumping duty to be as- 
sessed. Commerce’s liquidation instructions also are not reviewabie 
under subsection 1581(c) because they were not part of the Final Re- 
sults or the Amended Final Results. Rather, such instructions are issued 
after relevant final determinations are published and, accordingly, it 
was impossible for Consolidated Bearings to contest the instructions as 
required under 19 U.S.C. § 1516a(a)(2)(B)(iii) (1994). And finally, none 
of the other subsections of section 1581 of Title 19 provides a viable basis 
for jurisdiction. See generally, Heveafil Sdn. Bhd. v. United States, 1998 
Ct. Intl. Trade LEXIS 111; Slip Op. 98-115 (Aug. 11, 1998). Accordingly, 
the issue of antidumping law presented in this case is appropriate for re- 
view under subsection 1581(i). 


II. Affirmative Defenses 


In addition to its jurisdictional challenge, Commerce raises two affir- 
mative defenses to Consolidated Bearings’ claim. Specifically, Com- 
merce asserts that: (1) the action was commenced beyond the two-year 
limitation period contained in 28 U.S.C. § 2636(i)(1994); and (2) Consol- 
idated Bearings has failed to exhaust its administrative remedies. See 
Def.’s Mem. at 9-10, 22-26. 


A. Statute of Limitations Contained in 28 U.S.C. § 2636(i) 
1. Standard of Review 


As a preliminary matter, this Court determines the appropriate stan- 
dard of review to be applied to Commerce’s interpretation of 28 U.S.C. 
§ 2636(i). 

A statute of limitations is not a matter within the particular expertise 
of an agency. Rather, it presents “a clearly legal issue that courts are bet- 
ter equipped to handle.” Bamidelev. INS, 99 F.3d 557, 561 (3ra Cir. 1996) 
(quoting Dion v. Secretary of Health and Human Serv., 823 F.2d 669, 673 
(1st Cir. 1987), and citing Lynch v. Lyng, 872 F.2d 718, 724 (6th Cir. 1989), 
and In re Oliver M. Elam dr., Co., 771 F2d 174, 181 (6th Cir. 1985)). 
Therefore, Commerce’s interpretation of 28 U.S.C. § 2636(i) is not sub- 
ject to deference under the two-step analysis prescribed by Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), and it is incumbent upon the Court to independently assess the 
boundaries set by the language of section 2636(i). 
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2. Contentions of the Parties 


Relying on Mitsubishi Elecs. Am., Inc. v. United States (“Mitsubishi”), 
44 F3d 973 (Fed. Cir. 1994), Commerce argues that this action is time- 
barred. See Def.’s Mem. at 22-24. Commerce asserts that Consolidated 
Bearings’ cause of action accrued on the last day upon which Consoli- 
dated Bearings had an opportunity to request an administrative review 
under Commerce’s notice of such opportunity, see Opportunity To Re- 
quest Administrative Review of Antidumping or Countervailing Duty 
Order, Finding, or Suspended Investigation (“Notice”), 55 Fed. Reg. 
19,093 (May 8, 1990), because Commerce’s notice provided for an auto- 
matic assessment in the absence of a request for review. See id. 

Consolidated Bearings maintains that Commerce: (1) did not resort to 
the automatic assessment regulation; and (2) under the circumstances 
of the case at bar, Consolidated Bearings had no reason to believe that 
Commerce would resort to such automatic assessment regulation. See 
Pl.’s Reply at 15-18. 


3. Analysis 
Section 2636(i) of Title 28 reads as follows: 


A civil action of which the Court of International Trade has juris- 
diction under section 1581 of this title, other than an action speci- 
fied in subsections (a)-(h) of this section, is barred unless 
commenced in accordance with the rules of the court within two 
years after the cause of action first accrues. 


Indeed, both parties correctly note that “aclaim accrues when ‘the ag- 
grieved party reasonably should have known about the existence of the 
claim.’” Mitsubishi, 44 F.3d at 978 (quoting St. Paul Fire & Marine Ins. 
Co. v. United States, 959 F.2d 960, 964 (Fed. Cir. 1992)); accord Def.’s 
Mem. at 22, Pl.’s Reply at 17-18. The Mitsubishi court held that the 
plaintiff's cause of action accrued on the day following the expiration of 
the deadline to request an administrative review. See id. The Mitsubishi 
court clarified that 


[the plaintiff's] claim arises from the automatic assessment of anti- 
dumping duties under 19 C.FR. § 353.53a(d)(1) (1987). This regu- 
lation applies once a party’s opportunity to request an 
administrative review expires. Commerce’s initial notice allowed 
[the plaintiff] to request review through [a specified date]. Neither 
[the plaintiff] nor any other interested party requested administra- 
tive review by that time. Section 353.53a(d)(1)’s automatic assess- 
ment procedure therefore went into effect on [the specified date]. 
The regulation and Commerce’s notice informed [the plaintiff] that 
Commerce would assess duties on the [merchandise] beginnin 
[the specified date]. [The plaintiff's] cause of action accrued, an 
the statute of limitations began to run, on [the specified date] when 
all the events necessary to state the claim had occurred. 


Mitsubishi, 44 F.3d at 978 (internal citation omitted). 
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Thus, the Mitsubishi court caiculated the cut-off date based on the 
particular fact that there was no request for an administrative review. 
The circumstances of the case at bar are exactly opposite. 

Unlike the situation in Mitsubishi, Commerce’s reliance upon 19 
C.ER. § 353.53a(d)(1) is misplaced because it is uncontested that Com- 
merce has received requests to conduct administrative reviews of anti- 
dumping duty orders concerning the entries covered by the Notice, 55 
Fed. Reg. 19,093, see Initiation of Antidumping Administrative Reviews 
of Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From the Federal Republic of Germany, France, Italy, Ja- 
pan, Romania, Singapore, Sweden, Thailand and the United Kingdom, 
55 Fed. Reg. 23,575 (June 11, 1990), and in fact conducted an adminis- 
trative review that covered, among others, the merchandise produced 
by FAG Kugelfischer.! See Final Results, 56 Fed. Reg. at 31,692. There- 
fore, neither the holding of Mitsubishi nor 19 C.ER. § 353.53a(d)(1) is 
applicable to the case at bar. Accord Pl.’s Reply at 16-17. 

Both parties correctly note that a claim accrues for purposes of 28 
US.C. § 2636(i) when “‘the aggrieved party reasonably should have 
known about the existence of the claim.” Pl.’s Reply at 17-18, Def.’s 
Mem. at 22 (both quoting Mitsubishi, 44 F.3d at 978 (quoting, in turn, St. 
Paul Fire & Marine Ins. Co. v. United States, 959 F.2d 960, 964 (Fed. Cir. 
1992)). Granted that, Consolidated Bearings could not have reasonably 
envisioned or known about the existence of a claim arising from Com- 
merce’s application of an automatic assessment procedure until Com- 
merce actually sought the application of the rate ensuing from such 
procedure, specifically until August 4, 1998, the date when Commerce 
instructed Customs to liquidate entries of Consolidated Bearings at the 
cash deposit rate. 

Based on the foregoing, this Court concludes that the Statute of Limi- 
tations contained in section 2636(i) of Title 28 was properly tolled upon 


Consolidated Bearings’ filing of a summons and complaint on Septem- 
ber 11, 1998. 


B. Exhaustion of Administrative Remedies 
1. Background 


The exhaustion doctrine requires a party to present its claims to the 
relevant administrative agency for the agency’s consideration before 
raising these claims to the Court. See Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 U.S. 148, 155 (1946) (“A reviewing 


1 Consolidated Bearings contends that Consolidated Bearings itself timely requested a review of its entries. See Pl.’s 
Reply at 16n.6. The point is contrary to the assertion made by Commerce which maintains that Consolidated Bearings 
did not request a review of its entries. See Def.’s Mem. at 23-24. In support of its claim, Consolidated Bearings points to 
a letter from an attorney for Torrington Company, a petitioner in the review at issue who is unrelated to Consolidated 
Bearings. See P|.’s Reply at 16 n.6. Commerce alleges that this letter (a public document that “failed to [be] include[d]” 
in the administrative record due to an omission made by an attorney employed by Commerce, see Letter by Myles S. 
Getlan (May 25, 1999)), should not be considered by the Court. See Def.’s Mem. at 26. While noting that: (a) a request 
for a review by an unrelated entity is not equal to a request for a review by Consolidated Bearings; and (b) Commerce 
should not be allowed to capitalize on the error Commerce itself made, the Court need not reach the merits of this con- 
troversy. For the purposes of this opinion it is sufficient to observe that neither party contests the following: (a) areview 
was indeed undertaken, see P1.’s Br. at 5; Def.’s Mem. at 1; accord Final Results, 56 Fed. Reg. 31,692; and (b) merchan- 


dise manufactured by FAG Kugelfischer was indeed subject to the review. See Pl.’s Br. at 5; Def.’s Mem. at 4; accord 
Final Results, 56 Fed. Reg. 31,692. 
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court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action”). There is, however, no absolute re- 
quirement of exhaustion in the Court of International Trade in nonclas- 
sification cases. See Alhambra Foundry Co. v. United States, 12 CIT 343, 
346-47, 685 F Supp. 1252, 1255-56 (1988). Section 2637(d) of Title 28 
directs that “the Court of International Trade shall, where appropriate, 
require the exhaustion of administrative remedies.” By its use of the 
phrase “where appropriate,” Congress vested discretion in the Court to 
determine the circumstances under which it shall require the exhaus- 
tion of administrative remedies. See Cemex, S.A. v. United States, 133 
F.3d 897, 905 (Fed. Cir. 1998). Therefore, because “each exercise of judi- 
cial discretion in not requiring litigants to exhaust administrative reme- 
dies,” the Court is authorized to determine proper exceptions to the 
doctrine of exhaustion. Alhambra Foundry, 12 CIT at 347, 685 F. Supp. 
at 1256 (citing Timken Co. v. United States, 10 CIT 86, 93, 630 F. Supp. 
1327, 1834 (1986) rev’d in part on other grounds Koyo Seiko Co. v. 
United States, 20 F.3d 1156 (Fed. Cir. 1994)). 

In the past, the Court has exercised its discretion to obviate exhaus- 
tion where: (1) requiring it would be futile, see Rhone Poulenc, S.A. v. 
United States, 7 CIT 133, 135, 583 F Supp. 607, 610 (1984) (“it appears 
that it would have been futile for plaintiffs to argue that the agency 
should not apply its own regulation”), or would be “inequitable and an 
insistence of a useless formality” as in the case where “there is no relief 
which plaintiff may be granted at the administrative level,” United 
States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 201, 544 F Supp. 
883, 887 (1982); (2) asubsequent court decision has interpreted existing 
law after the administrative determination at issue was published, and 
the new decision might have materially affected the agency’s actions, 
see Timken, 10 CIT at 93, 630 F Supp. at 1334; (3) the question is one of 
law and does not require further factual development and, therefore, 
the court does not invade the province of the agency by considering the 
question, see id.; R.R. Yardmasters of Am. v. Harris, 721 F.2d 1332, 
1337-39 (D.C. Cir. 1983); and (4) the plaintiff had no reason to suspect 
that the agency would refuse to adhere to clearly applicable precedent. 


See Philipp Bros., Inc. v. United States, 10 CIT 76, 79-80, 630 F. Supp. 
1317, 1321 (1986). 


2. Contentions of the Parties 


Consolidated Bearings asserts that the exhaustion doctrine does not 
apply to the case at bar because the circumstances of the case qualify as 
an exception. Specifically, Consolidated Bearings maintains that it had 
no reason to expect that Commerce would deny application of 19 U.S.C. 
§ 1675(a)(2) to its entries. See Pl.’s Reply at 17. Alternatively, Consoli- 
dated Bearings contends that the issue at hand is of purely legal nature 
that requires no further agency involvement. See id. at 19-23. 
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Commerce alleges that the “purely legal” exception: (1) is a “weak 
one,” Def.’s Mem. at 25-26 (citing Aramide Maatschappij Vo.F. v. 
United States, 19 CIT 1095, 1098 n.4, 901 F. Supp. 353, 357 n.4 (1995)); 
(2) does not apply to the case at bar, see id. at 24-26; and (3) would allow 
Consolidated Bearings to introduce, under the circumstances of the 
case, evidence that would be otherwise precluded from being considered 
by the court.” See id. at 26. 


3. Analysis 


The circumstances of the case at bar qualify for the “pure question of 
law” exception.*The requirements for the “pure question of law” excep- 
tion, initially ambiguous, see, e.g., Aramide Maatschappij, 19 CIT at 
1098, 901 F. Supp. at 357, were markedly delineated by a number of 
cases. See Saarstahl AG v. United States, 20 CIT 1413, 1420, 949 F Supp. 
863, 869 (1996); Timken Co. v. United States, 15 CIT 658, 659-60, 779 F. 
Supp. 1402, 1404-05 (1991); Budd Co., Wheel & Brake Div. v. United 
States, 15 CIT 446, 452, 773 F. Supp. 1549, 1555 (1991); Seattle Marine 
Fishing Supply Co. v. United States, 12 CIT 60, 74, 679 F Supp. 1119, 
1130 (1988); Hercules, Inc. v. United States, 11 CIT 710, 735, 673 F 
Supp. 454, 476 (1987); Rhone Poulenc, S.A., 7 CIT at 136, 583 F Supp. at 
611. Specifically, the following non-exhaustive list of requirements is 
contemplated: (a) in order to qualify for the exception, plaintiff shall 
raise a new argument; (b) this argument shall be of purely legal nature; 
(c) the inquiry shall require neither further agency involvement nor 
additional fact finding or opening up the record; and (d) the inquiry shall 
neither create undue delay nor cause expenditure of scarce party time 
and resources. See id. 


In view of these requirements, Consolidated Bearings is correct in its 
conclusion that 


[t]his case presents a pure legal issue that fits squarely within this 
P 


exception. * * * [The question posed] requires only an examination 
of [19 U.S.C. § 1675(a)(2)] and employment of the traditional tools 
of statutory construction. It does not * * * require the application of 
any special * * * expertise [by Commerce] or the development of a 
special factual record either before or after the Court’s consider- 
ation of the issue. 


Pl.’s Reply at 20, accord McKart v. United States, 395 U.S. 185, 197-99 


(1969) (addressing the issue of the relative areas of expertise of courts 
and agencies). 


2 See note 1. 


3 Consolidated Bearings’ argument that the case qualifies for the “clearly applicable precedent” exception because 
Consolidated Bearings did not expect Commerce to refuse the application of 19 U.S.C. § 1675(a)(2) lacks merit. Consoli- 
dated Bearings conflates substantive and procedural hurdles. The question of whether Commerce refused to apply 19 
U.S.C. § 1675(a)(2) is a substantive, not procedural issue. In essence, Consolidated Bearings asks this Court to estab- 
lish that the application of 19 U.S.C. § 1675(a)(2) is the only alternative procedurally in order so the Court could ex- 
amine whether the very same section is not the only alternative substantively. 
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III. 19 U.S.C. § 1675(a)(2) and Different Dumping Margins Assigned to 
Manufacturer and Reseller 


A. Standard of Review 


Section 2640(e) of Title 28 provides that “[i]n any civil action not spe- 
cified in this section, the [court] shall review the matter as provided in [5 
US.C. § 706 (1994)].” 28 U.S.C. § 2640(e) (1994). Because Section 2640 
does not specifically address civil actions filed under 28 U.S.C. § 1581(i), 
the court must review the case at bar under the general standard and 
“hold unlawful and set aside agency action, findings, and conclusions 
found to be * * * arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law * * *.” 5 U.S.C. § 706(2)(A). 

It is well-settled that the arbitrary and capricious standard of review 
is not merely deferential to agency action, but the most deferential stan- 
dard of review. See In re Gartside, 203 F. 3d 1305, 1312 (Fed. Cir. 2000) 
(noting that “[b]ecause this [arbitrary and capricious] standard is gen- 
erally considered to be the most deferential * * * standard|[] of review, 
* * * the reviewing court analyzes only whether a rational connection 
exists between the agency’s factfindings and its ultimate action”) (cita- 
tions omitted). Therefore, the court must uphold the agency’s actions 
unless Commerce’s conclusion was plainly unreasonable or irrational. 
See Boltex Mfg. Co. v. United States, 2000 Ct. Intl. Trade LEXIS 119 
(Sep. 8, 2000). 

B. Background 


On September 9, 1997, Commerce instructed Customs to liquidate 
entries of the merchandise produced by FAG Kugelfischer and imported 
by certain importers, the list of which did not include Consolidated 
Bearings, at a certain “manufacturer’s” rate.* See Pl.’s Br., Ex. 6. Al- 
most a year later, on August 4, 1998, Commerce sent the Liquidation In- 
structions to Customs requiring Customs to liquidate the merchandise 
that was: (1) produced in Germany; (2) imported by any importer; and 
(3) still remained unliquidated after the application of prior liquidation 
instructions including that of September 9, 1997, “at the deposit rate re- 
quired at the time of entry of the merchandise.” Jd., Ex. 7. Under the 
Liquidation Instructions, Customs had to assess Consolidated Bear- 
ings’ entries at the rate much higher than the “manufacturer’s” rate de- 
termined by Commerce for FAG Kugelfischer. 


C. Contentions of the Parties 


Consolidated Bearings maintains that the Liquidation Instructions 
are arbitrary, capricious, an abuse of discretion, or otherwise not in ac- 
cordance with law. See Pl.’s Br. at 18-20. Consolidated Bearings asserts 
that 19 U.S.C. § 1675(a)(2) requires that antidumping duties be as- 
sessed on an importer’s entries at the manufacturer’s rate if: (a) the im- 
porter purchased the merchandise from a reseller that does not have its 


4 While there were two types of rates involved, that is, rates applicable to cylindrical roller bearings and those appli- 
cable to ball bearings, the argument and the discussion is analogous in both cases. The Court, therefore, does not ad- 
dress the specific numbers but rather treats the issue of general discrepancy in assessment of “deposit” rates and their 
respective “manufacturer’s” rates, the discrepancy applicable to the entries of each type of bearings. 
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own cash deposit rate; (b) Commerce conducted an administrative re- 
view involving the merchandise; and (c) Commerce assigned a dumping 
margin for the manufacturer but not the reseller. See Pl.’s Reply at 20. 
Consolidated Bearings contends that acting otherwise would be arbi- 
trary and capricious in view of the fact that, according to Consolidated 
Bearings, Commerce’s determinations in the Final Results, 56 Fed. Reg. 
31,692, and the Amended Final Results, 62 Fed. Reg. 32,755, did not ad- 
dress the issue of potential difference in assessment of “manufacturer” 
and reseller’s margins. See id. at 24-25. In addition, Consolidated Bear- 
ings asserts that Commerce unlawfully circumvented the notice and 
comment procedure by adopting the rule reflected in the Liquidation In- 
structions, thus defying Consolidated Bearings’ right to procedural due 
process. See id. at 33-36. 

Commerce argues that the Liquidation Instructions were in accor- 
dance with law and that it employed a rational basis reflecting a new 
Commerce policy that was properly implemented. See Def.’s Mem. at 
27-39. Commerce also maintains that the Liquidation Instructions 
were not subject to the notice and comment requirement. See id. at 
40-46. Finally, Commerce states that its actions could not violate Con- 
solidated Bearings’ right to procedural due process because Consoli- 
dated Bearings has no right to continued importation. See id. at 43-44. 


D. Analysis 
1. Procedural Due Process 


Commerce asserts that Consolidated Bearings’ Fifth Amendment 
Due Process rights could not have been violated because Consolidated 
Bearings does not have a protected property interest in its right to the 
continued importation of its merchandise. See id. Commerce points out. 
that “no one has a Congressionally untouchable right to the continued 
importation of any product.” Id. (quoting Arjay Assocs., Inc. v. Bush, 
891 F.2d 894 (Fed. Cir. 1989)). 

It is impossible to comprehend how an importer’s lack of vested right 
to import merchandise in the future negates the obligation to provide 
the importer with notice prior to imposing an antidumping duty for the 
merchandise already imported. The Court shares Consolidated Bear- 
ings’ bewilderment, see Pl.’s Reply at 34-36, and shall not entertain 
Commerce’s argument since it fails to differentiate between substan- 
tive and procedural Due Process claims and lacks any merit.® 


2. Notice and Comment Requirement 


Consolidated Bearings maintains that the Liquidation Instructions 
were effectively a rule within the meaning of the Administrative Proce- 
dure Act (“APA”) and, therefore, subject to notice and comment proce- 
dure applicable to the rule making. See P].’s Reply at 33-34. 


5 This Court has pointed out the very same mistake to Commerce on previous occasions. See Transcom, Inc. v. 
United States, 24 CIT ; , 121 F Supp. 2d 690, 707 (2000); Transcom, Inc. v. United States, 22CIT ,5F 


Supp. 24984, 990 (1998) rev'd on other grounds, Transcom, Inc. v. United States, 182 F.3d 876 (Fed. Cir. 1999), Obvious- 
ly, to no avail. 
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The definition of a “rule” within the meaning of the APA appears at 5 
US.C. § 551(4) (1994) and reads as follows: 


“[Rjule” means the whole or a part of an agency statement of gener- 
al or particular applicability and future effect ee to imple- 
ment, interpret, or prescribe law or policy or describing the 


organization, procedure, or practice requirements of an agency 
* * * 


Detailed requirements of the process of rule making are provided in 5 
U.S.C. § 553 (1994) and include notice and comment procedural require- 
ments. See 5 U.S.C. § 553(b),(c). The statute sets very narrow parame- 
ters for an agency to properly dispense with the requirements. See 5 
US.C. § 553(b). 

The Liquidation Instructions at issue read as follows: 


If [Customs is] still suspending liquidation on [those] entries of 
AFBs from Germany during the period 11/9/88 through 4/30/90 af- 
ter applying all of the above bensidahion instructions [including that 
of September 9, 1997, Customs] should now liquidate such entries 
at the deposit rate required at the time of entry of the merchandise. 


Pl.’s Br., Ex. 7. 

Had Commerce intended for the language of the Liquidation Instruc- 
tions to set out Commerce’s new policy, Commerce’s action would clear- 
ly qualify as a rule and be subject to the notice and comment procedure 
detailed in 5 U.S.C. § 553. The Court, however, agrees with Commerce 
that the extreme specificity of the language employed, particularly: (a) 
the designation of AFBs among all other types of merchandise; (b) the 
designation of German origin of the merchandise; (c) the designation of 
the exact time of importation of the merchandise; and (d) the statement 
narrowing the applicability of the Liquidation Instructions to the mer- 
chandise which liquidation was still suspended after application of all 
prior instructions, evinced Commerce’s desire to “issue[] importer-spe- 
cific liquidation instructions for [specific] merchandise,” see Def.’s 
Mem. at 41, rather than to set out a general rule providing that, “under 
the antidumping law, when an importer purchases a particular 
manufacturer’s merchandise from a reseller that does not have its own 
cash deposit rate[,] * * * antidumping duties will be assessed on the im- 
porter’s entries at [the] cash deposit rate instead of at the rate deter- 
mined for the manufacturer * * *.” Pl.’s Reply at 33-34. 

Therefore, the notice and comment requirements contained in 5 


US.C. § 553 are inapplicable to the issuance of the Liquidation Instruc- 
tions. 


3. Statement of Basis and Arbitrary and Capricious Act 

Both parties treat the questions of: (a) whether Commerce properly 
explained the basis for the Liquidation Instructions; and (b) whether 
Commerce’s action was arbitrary and capricious, as two independent is- 
sues. See Pl.’s Reply at 24-25, 30-33, Def.’s Mem. at 27-35, 38-40. The 
determination of one, however, is inseparable from the cther. 
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The court will uphold Commerce’s actions unless Commerce’s con- 


clusion is unreasonable or irrational. See Boltex Mfg., 2000 Ct. Intl. 
Trade LEXIS 119. 


The reasoning process required for a rational course of conduct re- 
quires more a an articulation of the factors considered by [an] 

ncy. When [undertaking certain conduct], the agency must ex- 
ae ow those considered factors justify the [conduct taken]. The 
gap between the facts and the conclusion must be filled. 


Madison Metro. Sch. Dist. v. School Dist. Boundary Appeal Bd., 1998 
Wisc. App. LEXIS 1200 (Wis. Ct. App. 1998) (quoting Kammes v. Mining 
Inv. & Local Impact Fund Bd., 340 N.W. 2d 206, 213 (Wis. Ct. App. 1983). 

Therefore, Commerce’s action was arbitrary and capricious if Com- 
merce failed to explain the basis for the Liquidation Instructions at is- 
sue. 


a. Insufficiency of Explanations Provided by Commerce 


Commerce maintains that it properly provided the reasoning for the 
Liquidation Instructions. See Def.’s Mem. 38-40. Specifically, Com- 
merce points to three documents made public during the review. 

The first document Commerce cites to is the Notice, 55 Fed. Reg. 
19,093, which language states that Commerce would “instruct [Cus- 
toms] to assess antidumping * * * duties * * * at arate equal to the cash 
deposit” if no request for a review is received. As discussed supra, this 
statement cannot lend support to Commerce’s position because: (a) re- 
quests for review were received; and (b) this general default language 
cannot qualify as an explanatory statement disclosing Commerce’s in- 
tent to specifically assess the merchandise by FAG Kugelfischer and 
Consolidated Bearings’ entries of merchandise by FAG Kugelfischer at 
different rates. 

The second document that Commerce relies upon is Preliminary Re- 
sults of Antidumping Duty Administrative Reviews and Partial Ter- 
mination of Administrative Reviews of Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof from the Federal Re- 
public of Germany (“Preliminary Results”), 56 Fed. Reg. 11,200 (Mar. 
15, 1991). In this document Commerce stated the following: 


Torrington, the petitioner, has alleged that bearings produced in 
ree fed SKi* Sverige AB have been exported to the United 
States through SKF’s Austrian affiliates, SKF Steyr GmbH and 
Steyr Walzlager GmbH, and that these sales have not been reported 
to [Commerce] by SKF. SKF claims that there have been no U.S. 
sales of merchandise subject to these orders that were made by its 
Austrian affiliates during the period of review. Because the evi- 
dence submitted by Torrington in support of its allegations is inade- 
quate, we have no reason to believe that SKF submitted an 
incomplete response. 


Id. at 11,202. 


Commerce chooses to read this language as: (a) an axiomatic state- 
ment that an importer must submit evidence to Commerce to support 
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the importer’s allegations that merchandise sold to third countries was 
sold with the knowledge that merchandise was destined for the United 
States; and, moreover, (b) a statement disclosing Commerce’s intent to 
specifically® assess the merchandise by FAG Kugelfischer and Consoli- 
dated Bearings’ entries of merchandise by FAG Kugelfischer at different 
rates. See Def.’s Mem. at 38. Trying to explain the logical gap between 
such Commerce’s intent and the actual language used in the Prelimi- 
nary Results, Commerce points out that the Court should “uphold a de- 
cision of less than ideal clarity if the agency’s path may reasonably be 
discerned.” Id. at 39 (quoting Humane Soc. of United Siates v. Clinton, 
23CIT__—,_—_—« 44 F Supp. 2d 260, 271 (1999) (quoting, in turn, Motor 
Vehicle Mfr. Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins., 
Co., 463 U.S. 29, 43 (1983)). 

While the Court agrees with the premise that each agency statement 
cannot be expected to present an example of clarity, the Court shares 
Consolidated Bearings’ anxiety over the path that Commerce took to 
connect these two utterly unrelated propositions. Compare Madison 
Metro. Sch. Dist., 1998 Wisc. App. LEXIS 1200. 

Finally, Commerce relies on the language contained in the Final Re- 
sults, 56 Fed. Reg. 31,692. See Def.’s Mem. at 38-40. The language Com- 
merce cites addresses the following: (a) the assessment of merchandise 
imported from Japan by Peer International, a reseller unrelated to Con- 
solidated Bearings; and (b) Commerce’s methodology of calculating: (1) 
purchase price sales; (2) exporter’s sales price sales; (3) sales for compa- 
nies utilizing the price list option of reporting information; and (4) en- 
tries that passed through a foreign trade zone before entry into the 
United States. Id. Commerce concludes that these statements should 
have been read and understood as a statement disclosing Commerce’s 
intent to specifically assess the merchandise by FAG Kugelfischer and 
Consolidated Bearings’ entries of merchandise by FAG Kugelfischer at 
different rates. 

Commerce’s logic escapes this Court. A discussion of merchandise im- 
ported by an unrelated reseller from an unrelated country could hardly 
be interpreted as providing any clear default criterion, much less a crite- 
rion specifying the circumstances under which Commerce would assess 
at different rates the merchandise by FAG Kugelfischer and Consoli- 
dated Bearings’ entries of merchandise by FAG Kugelfischer. Similarly, 
a spelled out set of particular calculations cannot be read as providing 
for another mode of calculation in an unrelated scenario without delin- 
eating such other calculation and scenario with reasonable clarity. Ex- 
cept in the rarest circumstances, a failure to directly address an issue 
cannot qualify or be interpreted as a statement. See generally, Mayers v. 
INS, 175 F.3d 1289 (11th Cir. 1999); Henderson v. INS, 157 F.3d 106 (2na 
Cir. 1998); Maria v. McElroy, 68 F. Supp. 2d 206 (E.D.N.Y. 1999). There- 


Sit shall be particularly stressed that this part of discussion addresses solely Commerce’s desire to assess specific 
rates for FAG Kugelfischer and Consolidated Bearings. Had Commerce intended to create a general regime, Com- 
merce’s action would be invalid for failure to observe the notice and comment requirements considered supra. 
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fore, none of the three sources on which Commerce relies specified the 
basis for Commerce’s decision to assess the merchandise by FAG Kugel- 
fischer and Consolidated Bearings’ entries of merchandise by FAG Ku- 
gelfischer at different rates. 


b. Other Deficiencies in Commerce’s Actions 


The Liquidation Instructions issued by Commerce on August 4, 1998, 
read as follows: 


If [Customs is] still —s liquidation on [those] entries of 

AFBs from Germany during the period 11/9/88 through 4/30/90 af- 

ter applying all of the above liquidation instructions [including that 

of September 9, 1997, Customs] should now liquidate such entries 

at the deposit rate required at the time of entry of the merchandise. 
Pl.’s Br., Ex. 7. 

The Court sees a few problems with Commerce’s action. Considering 
that on September 9, 1997, Commerce already instructed Customs to 
liquidate certain entries subject to the review at certain rates, see P1.’s 
Br., Ex. 6, it is entirely unclear to this Court why, almost a year later, 
Commerce felt compelled to issue the Liquidation Instructions at issue 
if, as Commerce now contends, the conclusions contained in these Liqui- 
dation Instructions were already self-evident from the very same record 
and from the previously issued September 9, 1997, instructions. 

Furthermore, the examination of the particular language employed 
in the Liquidation Instructions prompts the Court to conclude that 
Commerce’s use of the subjunctive mood, specifically Commerce’s 
choice to begin the directive with the word “if,” demonstrates that Com- 
merce indeed was doubtful whether the conclusions contained in the 
Liquidation Instructions were either reasonably discernible from the 
record that Commerce compiled or in accord with its September 9, 1997, 
instructions. 

Such action by Commerce shows that Commerce contemplated a sce- 
nario under which certain entries of AFBs from Germany, including the 
merchandise manufactured by FAG Kugelfischer, could have been liqui- 
dated prior to or on August 3, 1998, (the day prior to the date of issuance 
of the Liquidation Instructions) at one rate (that is, the rate provided for 
in the September 9, 1997, instructions) while other entries, identical to 
the previously-described entries in every respect but yet unliquidated as 
of the date of issuance of the Liquidation Instructions, became subject to 
entirely different rate on September 4, 1998. 

Subsection 1675(a)(2) of Title 19 governs the procedure for deter- 
mination of antidumping duties and provides guidelines for calcula- 





US. COURT OF INTERNATIONAL TRADE 315 


tions, bond requirements and time frames.’ See 19 U.S.C. § 1675(a)(2) 
(1994). The subsection ends with the statement that “[t]he determina- 
tion [made in accordance with these guidelines] shall be the basis for the 
assessment of * * * antidumping duties on entries of merchandise cov- 
ered by the determination * * *.” See 19 U.S.C. § 1675(a)(2)(C). No- 
where does the statute provide for Commerce’s right to reassessment or 
redetermination. An entity dealing in merchandise that is covered by a 
properly conducted determinaiion and subject to the duties assessed ac- 
cordingly, should be able to rely on such assessment without apprehen- 
sion that the determining agency would change its mind nearly a year 
later and reform the properly assessed rates. Indeed, such whimsical 
agency conduct manifests lack of a rational connection between Com- 
merce’s initial fact findings and its ultimately inconsistent course of ac- 
tions. Compare In re Gartside, 203 F. 3d at 1312. 

Based on the foregoing, the Court finds the Liquidation Instructions 
issued by Commerce on August 4, 1998, arbitrary, capricious, an abuse 


of discretion, or otherwise not in accordance with law. See 5 U.S.C. 
§ 706(2)(A). 


CONCLUSION 


This case is remanded to Commerce to: (a) annul the Liquidation In- 


structions issued by Commerce on August 4, 1998; and (b) take further 
actions not inconsistent with this opinion. 


7 The Court does not reach the merits of Consolidated Bearings’ claim that 19 U.S.C. § 1675(a)(2) requires that anti- 
dumping duties be assessed on an importer’s entries at the manufacturer’s rate if: (1) the importer purchased the mer- 
chandise from a reseller that does not have its own cash deposit rate; and (2) Commerce conducted an administrative 
review involving the merchandise and assigned a dumping margin for the manufacturer but not the reseller. See Pl.’s 
Reply at 20. Because it is uncontested that acting under the mandate of 19 U.S.C. § 1675(a)(2), Commerce reached a 
determination, see Final Results, 56 Fed. Reg. 31,692, and Amended Final Results, 62 Fed. Reg. 32,755, and, in accor- 
dance with such determination issued its September 9, 1997, liquidation instructions, the Court addresses solely the 


issue of discrepancy in assessments under the September 9, 1997 liquidation instructions and the Liquidation Instruc- 
tions at issue. 
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